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ULTRA VIRES.—II. 


CERTAIN CASES WHERE THE 
ULTRA VIRES IS INADMISSIBLE 
AGAINST CORPORATIONS. 

Where the transaction is complete, and 
nothing remains to be done by the party seek- 
ing relief, the plea of ultra vires is not avail- 
able by the defendant corporation in an 
action brought against it for not performing 
its side of the contract. 

The earliest case in this country upon this 
subject appears to be that of Silver Lake 
Bank v. North. This was substantially a 
bill of foreclosure brought by the Silver Lake 
Bank, a Pennsylvania corporation, praying 
that certain land in New York, mortgaged to 
it, might be sold, ete. ‘‘Anotker objection,”’ 
said Chancellor Kent, ‘*is that the plaintiffs 
had no right to take the mortgage concur- 
rently with the loan in order to secure it, and 
that the charter only authorized them to take 
mortgages for ‘debts previously contracted.’ 
If this objection was strictly true in point of 
fact, I should not readily be disposed to 
listen to it. Perhaps it would be sufficient 
for this case that the plaintiffs are a duly in- 
corporated body, with authority to contract 
and take mortgages and judgments, and if 
they should pass the exact line of their 
power, it would rather belong to the govern- 
ment of Pennsylvania to exact a forfeiture of 
their charter, than for this court in this col- 
lateral -way to decide a question of misuser, 
by setting aside a just and bona fide con- 
tract.’’ In Steamboat Co. v. McCutcheon,? 
. an action was brought against the corporation 
for the use and occupation of an office. 
Coulter, J., said: ‘‘No corporation can hold 
real estate beyond the authority conferred in 
its charter, and the extent of that authority 
in this case is not in evidence. But every 
corporation may contract and having pur- 
chased and paid for real estate, the vendor 
can not take it back at his pleasure, nor make 
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| the contract null and void as to him. The 
State, by virtue of its transcendent power, 
may escheat it. But this principle does not 
extend to a lease or to a contract, express or 
implied, for the purpose of enabling a cor- 
poration to carry on its business.’’ The 
judge then stated the question to be whether 
a contract made by the president of a cor- 
poration was ultra vires or not. ‘*The presi- 
dent of a company presents himself to make 
a contract evidently connected with the busi- 
ness. He declares the object and purpose of 
the contract. Who doubts him? Weare a 
dealing people. Is he asked to produce the 
charter and the books of the company, to 
show that he is authorized to make the con- 
tract secundum artem?’’ 

In Oneida Bank v. Ontario Bank,? it was 
held that, assuming a draft, issued by a bank- . 
ing association, and taking effect by delivery, 
but post dated, to be within the prohibition 
of a statute of the State of New York, 
against bills and notes not payable on de- 
mand, the party who had taken it upon a loan 
to the bank was entitled to recover the loan. 
Comstock, C. J. said: ‘*There is no doubt 
a principle of the common law, that illegal 
and prohibited contracts are void, without 
being so expressly declared by any statute. 
But there is also another principle, equally 
well ascertained and more beneficial in its re- 
sults, that no party shall set up his own ille- 
gality or wrong to the prejudice of an inno- 
cent person. He can set it up when the legis- 
lative power not only forbids to make the 
contract, but declares it to be void. But the 
logic of the law, and certainly its morality, 
are not opposed to the doctrine that the 
legislature may prohibit the contract and pun- 
ish the guilty parties, and yet leave the con- 
tract to stand in favor of innocent persons 
not included in the terms of the prohibition.’’ 
In Bissell v. Michigan Southern etc. R. Co.,* 
two companies, chariered by different States, 
had entered into an engagement to transport 
passengers over aroad ina third State, beyond 
the limits authorized by the charters of either. 
It was held that they were jointly liable to a 
passenger for injuries resulting from the neg- 
ligence of their employees in such third State. 
This case is especially interesting as, in the 
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respective opinions of Comstock, J., and Sel- 
den, J., the arguments for and against the 
principle which we have been discussing, are 
stated with great ability. Comstock, C. J., 
thought that where a contract, originally 
ultra vires, had been completely performed 
by the other party, a plea to that effect was 
unavailable to the corporation; that the ques- 
tion of ultra vires was either between the 
State aud the corporation, or between a stock- 
holder who was a member of the common 
partnership and the corporation represented 
by its directors, where the former sought to 
restrain the completion of an unauthorized act. 
In Whitney Arms Co. v. Barlow,® the doc- 
trine that the plea of ultra vires is inapplica- 
ble to the case of an executed contract, was 
laid down distinctly by the Court of Appeals, 
. allthe judges concurring. In this case an 
action was brought by the plaintiffs, a cor- 
poration organized in the State of Connecti- 
cut for the purpose of manufacturing arms 
and other implements of war, against the de- 
fendants, for a large number of railroad locks 
delivered by the former to the latter. One 
of the defenses was that of ultra vires. Al- 
len, J. said: ‘‘It must.be conceded that the 
manufacturing and vending of railroad locks 
is not within the purposes for which the 
plaintiff was incorporated, or within the 
powers conferred by its charter. Neither is 
such business incidental to the purposes of 
the incorporation, or in any way necessary 
to, or, as far as ‘appears, even an aid in the 
exercise of the powers conferred upon the 
plaintiff by its constitution, so that it could 
be regarded as among the implied powers 
granted by the legislature and assumed by 
the corporators. Did the question now made 
arise upon an application by the stockholders 
and corporators to restrain the corporate 
agents from applying the corporate funds to 
purposes foreign to the corporation, or en- 
gaging in business outside of that for which 
the company was formed, or on proceedings 
by the sovereign power to annul the charter 
for an abuse of the powers granted, or in a 
proceeding to enforce, and for the perform- 
ance of an executory contract, where upon a 
rescission or annulling the agreement both 
parties would have the same position as if no 
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contract had been made, the rules of decision 
would be different from those which must 
prevail in the present action. In either of 
the cases suggested, it is very likely the courts 
would be compelled to give full effect to the 
objection, and hold the business unauthorized 
and a violation of the charter, and a forfeit- 
ure of the chartered rights, and the “contract 
null, and refuse to perform it or give effect 
to it. The manufacture of the locks or con- 
tract to sell them to the Seal Lock Company, 
were not acts immoral in themselves or for- 
bidden by any statute, neither mala in se or 
mala prohibita, so as to make the contract 
illegal and incapable of being the foundation 
of an action; such a contract as the law will 
not recognize or enforce, but applying the 
maxim, ex facto illicito non oritur actio, leave 
the parties as it finds them. When acts of 
corporations are spoken of as ultra vires, it is 
not intended that they are unlawful or even 
such as the corporation can not perform, but 
merely those which are not within the powers 
conferred upon the corporation by the act 
of its creation, and are in violation of the 
trust reposed in the managing board by the 
shareholders, that the affairs shall be managed 
and the funds applied solely for carrying out 
the objects for which the corporation was cre- 
ated.’’ The judge cited Taylor v. Chichester 
etc. R. Co. ;6 Bissell v. Michigan etc. R. Co.? 
‘*Whether tae contract as originally made was 
ultra vires, is not a very important inquiry at 
this time. If it was, the State under whose 
sovereignty it dwells, and by whose act and 
favor it exists, has no interest in arresting its 
action for the recovery of moneys equitably 
due upon a contract fully executed and 
a work fully accomplished, whatever may 
be its right to annul its charter. The 
shareholders whose confidence has_ been 
abused, and whose funds have been diverted 
from their proper use, have a direct interest 
in reclaiming and restoring to proper custody, 
and applying to legitimate uses, the funds 
which have been diverted and improperly 
used for purposes dehors the legitimate busi- 
ness of the corporation. The plea of ultra 
vires should not, as a general rule, prevail, 
whether interposed for or against a corpora- 
tion, when it would not advance justice, but, 
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on the contrary, would accomplish a legal 
wrong.’’ The court then reviewed the case 
and said: ‘‘One who has received from a 
corporation the full consideration of his en- 
gagement to pay money, either in services or 
property, can not avail himself of the ob- 
jection that the contract, thus fully performed 
by the corporation, was ultra vires. * * * * 
It would be contrary to the first principles of 
equity to allow such a defense to prevail in 
an action by the corporation. * * It is now 
very well settled that a corporation can not 
avail itself of the defense, when the contract 
has been in good faith fully performed by the 
other party, and the corporation has had the 
full benefit of the performance and of the 
contract. If an action cau not be brought 
directly upon the agreement, either equity will 
grant relief, or an action in some other form 
will prevail. The same rule holds e converso. 
If the other party has had the benefit of a 
contract fully performed by the corporation, 
he will not be heard to object that the con- 
tract and performance were not within the 
legitimate powers of the corporation. * * 
Parish v. Wheeler,® proceeds and was ad- 
judged upon this general rule, * * * and in 
Palmer v. Lawreace,? Judge Duer lays down 
the proposition in more comprehensive terms. 
* * * * Tt was so decided in Steam Navi- 
gation Co. v. Weed. Among the cases re- 
ferred to and commented upon by Judge Par- 
ker (in the latter case), are State of Indiana 
v. Woram ; Chester Glass Co. v. Dewey.!? 

The same principle has been maintained in 
the latest cases in Pennsylvania. In Grant 
v. Henry Clay Coal Company,!* the corpora- 
tion had brought suit to recover the price of 
coal furnished the defendant. Held, that the 
latter could not raise the question of the due 
incorporation of the plaintiffs in such a suit. 
Paxson, J., said: ‘‘Having dealt with the 
defendants in error as a de facto corporation, 
there is little merit in the defense now taken, 
that they were not duly incorporated, and 
had ro right to sue for the coal, which it is 
admitted they delivered.’’ In Oil Creek and 
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Allegheny River R. Co. v. Pa. Trans. Co.,!* 
the latter corporation had brought an action 
against the Oil Creek Company, to recover 
the amount due upon a contract which was 
alleged by the defendant corporation to be 
ultra vires. The court below reserved the 
question of ultra vires, and finally entered 
judgment for the plaintiff, saying that it was 
inadmissible to say that they could not make 
the contract, inasmuch as they had made it, 
and acted under it. ‘*The other portion of 
this point, whether the making of such a con- 
tract was a lawful exercise of corporate func- 
tions by the parties, is therefore quite irrele- 
vant. We are now to deal with the actual facts, 
not with the functions. We may not legally 
make certain contracts on Sunday. But sup- 
pose them made and partly performed, then 
the function of the law changes. The statute 
does not, in fact, avoid this agreement, and 
the defendant did not annul it as an unau- 
thorized act of their directors, but took all 
the benefits it afforded then, and now we 
must judge of the duties. of each to each by 
their acts much more than by their functions. 
This point is, therefore, decided in favor of 
the plaintiff.’’ Paxson, J.,said: ‘*Was the con- 
tract upon which the plaintiffs were allowed to 
recover ultru vires? * * * Neither prop- 
osition presents a question of serious diffi- 
culty. It does not appear to have occurred 
to the defendants below that the contract of 
July 26th, 1871, was ultra vires, until it be- 
came apparent, that by their subsequent mod- 
ification of it they had made a bad bargain. 
They then attempted to repudiate the modifi- 
cation and fall back upon the original agree- 
ment of July 26th. Yet the illegality, if any 
existed, was to be found in the original con- 
tract, assuming that to be legal, the modifi- 
cation of it was equally so. Wedo not think 
the defendants are in a position to defend 
upon the ground of the illegality of the con- 
tract. There were mutual covenants and 
mutual advantages. The defendants had en- 
joyed the advantages, such as they were. To 
the extent of the demand in this suit the con- 
tract was executed, and to say now that it is 
ultra vires, comes with* an exceedingly bad 
grace from the defendants. It may be that 
having shown performance on their part, they 
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would have a right to rescind the contract as 
to future transactions, upon the ground of its 
illegality. Upon that point we express no 
opinion. But there is no rule of law which 
permits them to retain both the benefits and 
the price. So far as the contract of these 
parties may be said to be against public pol- 
icy and a transgression of their respective char- 
ters, there is ample remedy. There is a mode 
by which the Commonwealth may call a cor- 
poration to account where it violates its char- 
ter, or the rights of the people. The rights 
of the Commonwealth are in no manner in- 
volved in this suit.’’ 

The same principle was maintained in Mc- 
Cluer v. Manchester & Lawrence R. Co. 
An action of contract was brought against a 
corporation, created by the laws of New 
Hampshire, to recover the value of merchan- 
dise delivered by the plaintiffs to them to be 
forwarded. The defendants, the railroad 
corporations, were allowed to give in evidence 
alease by which the Boston and Maine Rail- 
road agreed to grant to the defendants, a for- 
eign corporation, the use of part of the road 
in Massachusetts over which the goods were 
to be transported. The defendants contend- 
ed that being a forejgn corporation, and not 
authorized by the laws of Massachusetts to 
act in their corporate capacity within that 
State, or to lease the railroad over which the 
goods were to be transported, the lease was 
ultra vires and void. Hoar, J., however, 
said: ‘*It is no sufficient answer to this proof, 
to suggest that the defendants were not au- 
thorized by their charter in New Hampshire 
to make such a contract, or to appoint agents 
for such a purpose. If a corporation created 
bv the laws of another State, whose existence 
ant legal organization are not disputed, is 
found making contracts within this State 
through agents wkich it employs, and a suit 
is brought in such a manner that the corpor- 
ation is made amenable to the jurisdiction of 
our courts, in our opinion it is not necessary 
for the plaintiff who seeks to enforce the con- 
tract to furnish in the outset any other evi- 
dence of the capacity of the corporation to 
make the contract.’’ In Gifford v. New Jersey 
R Co.,16 a bill for an injunction was filed 
to restrain the defendants from building «a 
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bridge, on the ground that it would impair 
the plaintiff’s rights as a sharehglder in the 


‘bridge company and depreciate his stock. 


‘*But the objection,’’ said Vanarsdale, (who 
was called in to advise the chancellor, ) ‘‘that 
the New Jersey Railroad Company has no 
right to build this bridge under this act, and 
other acts alleged to be inoperative or uncon- 
stitutional, can not be considered in a pro- 
ceeding of this kind; any usurpation in this 
respect is a proper case for the Attorney- 
General in an information filed on behalf of 
the State.’’ In Wade v. Colonization Soci- 
ety,!’ the society filed a bill against Wade and 
others, as executors of one Ross, deceased, 
averring that the testator by his will bad di- 
rected his slaves to be sent to Africa, under 
the Colonization Society, and prayed that the 
directions of the will might be carried out. 
The court were of the opinion that the execu- 
tion of such a trust was authorized by the 
plaintiff’s charter; but ifnot, * * * ‘‘ac- 
cording to the authorities, the question can 
only arise between the corporation and the 
State which granted the charter.’’ 

In Kelly v. Transportation Company," the 
suit was for partition against the defefdants, 
who consisted of a corporation and of several 
individuals. The individual defendants 
claimed that they were entitled, as against the 
corporation, to a moiety of the land. It ap- 
peared that the former had sold their moiety 
to a corporation, by which corporation it had 
been resold to the corporation defendant. 
There was no express authority in the charter 
of either corporation to purchase and hold 
the lands in question. The defendants of- 
fered evidence to show that they were not 
necessary to the objects of either corporation 
at the respective dates of purchase, and ar- 
gued that they had been purchased by the de- 
fendant corporation, to prevent competition 
in their business. The court refused to hold 
the act of the corporation defendant ultra 
vires, saying that the proper remedy was an 
action in the name of the State. The court 
further held that the original purchase was 
not void, though possibly voidable, in which 
case it could only be set aside by a court of 
equity by returning the consideration. In 
Shewalter v. Pirner,!® it was held that where 
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land had been sold to the corporation, the 
question of whether it was a violation of the 
latter’s charter to receive the conveyance, 
could only be determined by the State in a 
prosecution instituted for that purpose, and 
not in an action of ejectment for the land. 
To the same effect also are Chambers v. City 
of St. Louis ;2° Land v. Coffman.?! 

In Weber v. Agricultural Society,?? a mort- 
gage to secure a loan had heen made by the 
defendants to the plaintiff’s assignor. Upon 
the mortgage being foreclosed, some of the 
defendant’s stockholders intervened,and asked 
that the notes secured by the mortgage, as 
well as the mortgage, should be declared void 
as against the society on the ground of ultra 
vires; and that the plaintiff should be re- 
strained from prosecuting his suit. Judg- 
ment was given for the plaintiff on the mort- 
gage. This judgment the Supreme Court af- 
firmed, on the ground, inter alia,that after the 
money had been loaned to the corporation, 
* * * ‘nothing more remained to be done. 
The only way she or her assignee (7. e. plaint- 
iff’s) can be made whole, is the repayment of 
the money. As we understand the rule, ultra 
vires prevails in full force only where the con- 
tracts of corporations of this character remain 
wholly executory.”’ 

The decisions of the Federal Courts point 
the same way as those of the States. In Gal- 
veston R.Co.v.Cowdrey,?* Mr. Justice Bradley 
says: ‘‘Supposing the complainants to be 
bona fide holders of the bonds held by them, 
the question raised by the objection amounts 
to this: Can a corporation repudiate a mort- 
gage, given to secure its bonds, held by bona 
Jide holders, on the ground that its directors 
authorized its execution by a resolution passed 
outside the limits of the State, the mortgage 
being in other respects executed and recorded 
in due form of law? Can it take all the ben- 
efit of the transaction, get off its bonds on 
the business community, and then repudiate 
this mortgage for such a cause? We have not 
been referred to any case like this. It would 
seem, at first blush, to be a very hard rule if 
such a rule exists. * * * * Whoever 
may,under supposable circumstances, raise an 
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objection of this kind, it ought not to lie in 
the mouth of the company to raise it.’”’ In 
Smith v. Sheeley,** Davis, J., said: ‘‘It is in- 
sisted, however, as an additional ground of 
objection to this deed, that the bank was not 
a competent grantee to receive title. It is 
not denied that the bank was duly organized 
in pursuance of the provisions of an act of the 
Legislature of the Territory of Nebraska, but 
it is said it had no right to transact business 
until the charter creating it was approved by 
Congress. ‘This is so, and it could not legal- 
ly exercise its powers until this approval was 
obtained ; but this defect in its constitution 
can not be taken advantage of collaterally. 
No proposition is more thoroughly settled 
than this, and it is unnecessary to refer to au- 
thorities to support it. Conceding the bank 
to be guilty of usurpation, it was still a body 
corporate de facto, exercising at least one of 
the franchises which the legislature attempted 
to vonfer upon it, and in such a case, the par- 
ty who makes a sale of real estate to it, is not 
in a position to question its capacity to take 
the title, after it has paid the consideration 
for the purchase.’’ In Thomas vy. West Jer- 
sey R. Co.,” it was urged by the counsel 
for the plaintiff in error that, as the contract 
was executed, the doctrine of ultra vires was 
not applicable to the case. Miller, J., in de- 
livering the opinion, said: ‘*There can be no 
question that, in many instances, where an 
invalid contract which the party to it might 
have avoided or refused to perform, has been 
fully performed on both sides, whereby mon- 
ey has been paid or property changed hands, 
the courts have refused to sustain an action 
for the recovery of the property or the money 
so transferred. And in regard to corpora- 
tions the rule has been well laid down by C. J. 
Comstock in Parish v. Wheeler,?® that the 
executed dealings of corporations must be 
allowed to stand for and against both parties, 
when the plainest rules of good faith require 
it.’’ The court, however, did not consider 
that the principle applied here, for they con- 
sidered the contract to be still unexecuted. 
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A MAN AND HIS NAME.—IV. 


Among the rights which a man has in respect 
of his name, not the least is the right to use it as 
describing his business, or indicating the produce 
of his manufacturing industry and ability; and 
the mere fact that there is another manufacturer 
of the same name before him in the market does 
not deprive him of the right so to use his name. 
See Burgess v. Burgess, 3 De G. M. & G. 896; 
Ainsworth v. Walmsley, 14 W. R. 363, L. R. 1 Eq. 
518. But the limitation must not be forgotten— 
viz., that the second person, to use the name, must 
not use his name with such additions or in sucha 
manner as to cause his business or goods to be 
mistaken for another’s. ‘‘Where a person,”’ says 
Lord Justice Turner, in Burgess v. Burgess, ‘‘is 
selling goods under a particular name, and 
another person, not having that name, is using it, 
it may be presumed that he so uses it to represent 
the goods sold by himself as the goods of the per- 
son whose name he uses; but where the defend- 
ant sells goods under his own name, and it hap- 
pens that the plaintiff has the same name, it does 
not follow that the defendant is selling his goods 
as the goods of the plaintiff. It is a question of 
evidence in each case whether there is false rep- 
resentation or not.’’ From this it follows that a 
person whose name is the same as that of a well- 
known manufacturer has an advantage in this re- 
spect, that the mere fact of his using the well- 
known name is not of itself sufficient to convict 
him of fraud. There must be something more; 
the burden of proof is shifted on to the plaintiff, 
and he must show that intention to deceive which 
otherwise would probably be presumed. How- 
ever, from the principle of the decision in Orr 
Ewing v. Johnston, 27 W. R. 575, 28 Id. 330, L. R. 
13 Ch. D. 434, it appears that, if the use of the 
name is of itself caleulated to produce deception, 
the second person to use the name would act 
wisely in taking active steps to remove the prob- 
ability of deception, and should not be content 
with merely refraining from actually fraudulent 
conduct. At all events, “it is a question of evi- 
dence in each case whether there is false repre- 
sentation or not;’’ and wherever there is a resem- 
blance in the manner in which the two manufact- 
urers use the name, though not an absolute iden- 
tity, the observations of Lord Hatherley in Tay- 
lor v. Taylor, 2 Eq. R. 290, clearly indicate the 
course which the court will take. ‘In every 
case,”’ he says, ‘‘the court must ascertain whether 
the differences are made bona /jide in order to dis- 
tinguish the one article from the other, whether 
the resemblances and the differences are stich as 
naturally arise from the necessity of the case, or 
whether, on the other hand, the differences are 
simply colorable, and the resemblances are such 
as are obviously intended to deceive the purchaser 
of the one article into the belief of its being the 
manufacture of another person. Resemblance is 
a circumstance which it is of primary importance 
for the court to consider, because if the court 
finds, as it almost invariably does find in such 
cases as this, that there is no reason for the re- 
semblance, except for the purpose of misleading, 





it will infer that the resemblance is adopted for 
the purpose of misleading.” 

Acting in accordance with the law here laid 
down, an injunction was granted in Rodgers v. 
Nowill, 5 C. B. 109, 6 Hare, 325, ‘‘Rodgers’ cut- 
lery,’’ to restrain the use of a name which the de- 
fendants claimed as their own firm name, a jury 
having found that they had acted with the inten- 
tion and result of deception; and a defendant, 
who afterwards committed a breach of the injunc- 
tion, was ordered to be committed unless he 
adopted a mark approved by the court within a 
week. 3DeG. M. & G. 614. So, in Holloway v. 
Holloway, 13 Beav. 209, ‘‘Holloway’s pills,’’ 
Lord Langdale restrained the defendant from 
using his name upon pills and ointment so as to 
cause them to be mistaken for the plaintiff’s, his 
brother’s, pills and ointment, and his lordship ob- 
served: ‘The defendant’s name being Holloway, 
he has a right to constitute himself a vendor of 
Holloway’s pills and ointment, and I do not in- 
tend to say anything tending to abridge any such 
right. But he has no right to do so with such ad- 
ditions to his own name as to deceive the public, 
and make them believe that he is selling the 
plaintiff’s pills and ointment.’’ Soin Taylor v. 
Taylor—‘-Taylor’s thread;’’? Clark vy. Clark, 25 
Barb. 8. C. 76—‘*Clark’s thread’’—the injunction 
being limited to such user of the name as should 
be calculated to produce deception: Stonebraker 
v. Stonebraker, 33 Md. 252—‘‘Stonebraker’s 
medicines;’? James v. James, 20 W. R. 434, L. 
R. 13 Eq. 421—‘*James’ horse-blisters’—where 
the defendaut was restrained from signing his 
name ‘‘Robert James,’’ and compelled to use his 
full name, Robert Joseph James, ‘Robert James’’ 
having been the name of the original inventor of 
the article under whom the plaintiffs claimed; 
Holmes, Booth & Hayden v. Holmes, Booth & 
Atwood Manufacturing Company, 9 Am. Rep. 
324, where the two leading members of the plaint- 
iffs’ firm had left it and used their name again in 
the formation of a rival concern; and in Gouraud 
v. Trust, 10 N. Y. Sup. Ct. 627, the defendants 
were restrained from making use of a name which 
their father had assumed (they not having them- 
selves changed their original name), in such a 
way as to profit by the reputation which the father 
had acquired under his new name. Moreover, the 
fraudulent use of a man’s own name has been 
held to render the person using it criminally re- 
sponsible for obtaining money by false pretenses. 
R. v. Dundas, 6 Cox, 380—‘‘Everett’s blacking.’’ 

On the other hand, the court has refused te res— 
train persons from the use of their own names in 
Burgess v. Burgess, 3 De G. M. & G. 896—‘*Bur- 
gess’ anchovy sauce;’? Comstock v. White, 18 
How. Pr. 421—‘*A. J. White & Co.'s pills;”’ 
Ainsworth v. Walmsley, 14 W. R. 353,L. R. 1 Eq. 
518—“‘Ainsworth’s thread;"’ Faber v. Faber, 49 
Barb. S. C. 357—*‘Faber’s lead pencils ;’’ Menee- 
ly v. Meneely, 62 N. Y. 427—‘*Meneely’s bells;”’ 
Decker v. Decker, 52 How. Pr. 218—‘*Decker 

’ pianos ;’’ Gillman v. Hunnewell, 122 Mass. 139— 
**Hunnewell’s medicine;’’ Prince Metallic Paint 
Company v. Carbon Metallic Paint Company, N. 
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Y. Sup. Ct. 1877—‘‘Prince’s paint;’’ and in Dence 
v. Mason, Jan. 25, 1877, Vice-Chancellor Malins 
held that, during the continuance of a partnership 
between two persons named Mason and Brand, it 
was impossible to prohibit the use of the latter’s 
name in the business, which was carried on as 
**Mason and Brand,”’ but that after he had quitted 
the firm, the remaining partner had not the right 
to use his, Brand’s, name so as to deceive. And 
see McLean v. Fleming 96 U.S. 246 and 
Binninger v. Wattles, 28 How. Pr. 206. 

The question is, of course, much simplified when 
the defendant has contracted not to use the name, 
and the injunction will be granted with much less 
difficulty, asin Ainsworth v. Bentley, 14 W. R. 
630, where the defendant had covenanted not to 
publish another periodical of like nature with 
Bentiey’s Miscellany. which he had sold, and then 
publ shed a new magazine with his name on the 
cover; and Gillis v. Hall, 7 Phila. 422, where a 
person who had sold his interest in the firm of 
“R. P. Hall & Co,’ and in a secret preparatien 
known as ‘“‘Hall’s Vegetable Sicilian Hair Renew- 
er,”’ covengnting not to use his name in a similar 
business, began to do so, and was restrained by 
injunction, which he afterwards disregarded, and 
was thereupon attached for contempt, 8 Phila. 
231. It is not, indeed, necessary for there to be an 
express covenant not to use the name when a bus- 
iness is being sold with the good-will; for ‘‘when 
you are parting with the good-will of a business, 
you mean to part with all that good disposition 
which customers entertain towards the house of 
business identified by the particular name or firm, 
which may induce them to continue giving their 
custom to it, as was said by Lord Hatherley in 
Churton v. Douglas, 7 W. R. 365, Johns. 174; and 
see Levy v. Walker, L. R. 10 Ch. D. 436. In Chur- 
ton v. Douglas, the principal partner in the firm 
of ‘‘John Douglas & Co.”’ sold his interest in the 
business and good-will to his partners, and then 
set up in the neighborhood as “John Douglas & 
Co.” In other ways, also, he represented himself 
to be carrying on the old business, and an injunc- 
tion was granted to restrain him from so doing. 
Tt will be observed that the fact that the defendant 
added ‘‘*& Co.’’ after his own name in commenc- 
ing his new business weighed heavily against him 
as evidence of fraudulent intention, and the un- 
necessary adoption of these words will always 
form an element in the case adverse to the de- 
fendant’s assertion of bona fides. In Fullwood y. 
Fullwood (1), W. N. 1873, pp. 93, 185, where an 
injunction was granted, this addition had been 
made to the name; so in Fullwood v. Fullwood (2), 
26 W. R. 435, L. R.9 Ch. D. 176; and in Devlinv. 
Devlin, 69 N. Y. 212. In Bond v. Milbourn, 20 W. 
R. 197, no relief appears to have been prayed in this 
respect, and in Comstock v. White, 18 How. Pr. 
421, there were several defendants trading as ‘+A. 
J. White &. Co.,’’ and as one of them was named 
A. J. White, the name of the firm was not inter- 
fered with. 

Where the sale of a business and good-will was 
effected, not by the proprietor himself, but by his 
assignee or trustee in bankruptcy, it was thought 





by a judge of the Supreme Court of New York, in 
Helmbold v. Helmbold Manufacturing Company, 
53 How. Pr. 453, that the result was different from 
what it would have been, had the sale been by the 
owner of the name himself, and that the assignee 
or trustee in bankruptey could not deprive the 
owner of the right to use his own name so as to 
entitle the purchaser from the representative in 
bankruptcy to restrain the man by injunction from 
using hisown name in connection with a new 
business. Having regard, however, to*the case of 


‘Bury v. Bedford, 12 W. R. 726, 4 DeG. J. & S. 


352, it hardly seems that this decision can be sup- 
ported, and there does not, indeed, seem to be 
any adequate reason for the distinction. 

Sometimes it is a company which has used as a 
principal feature in its trade-name the name of 
which complaint is made, and which the company 
has derived from one of its principal members; 
but it seems clear that the company can at all 
events assert no better right in the name, than 
could have been asserted therein by the person 
from whom they derived it, and even that the 
company’s rights therein may be inferior to his; 
for there was no natural necessity for the compa- 
ny to be originated under that particular name. 
Massam v. Thorley’s Cattle Food Company, ante; 
McGowan Brothers’ Pump Machine Company vy. 
McGowan, 2 Cine. 313; Holmes, Boeth, & Hay- 
dens v. Holmes, Booth, & Atwood Manufacturing 
Company, 9 Am. Rep. 324. 
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USAGE—WAIVER OF LIEN RESTING ON. 





SHAW v. FERGUSON. 





Supreme Court of Indiana, April, 1880. 


1. A usage, or custom, to have the authority of law, 
must be shown to have existed from time immemorial, 
to have been uninterrupted during the whole of such 
period, not subject to contention or dispute, certain, 
consistent and compulsory ; and where the court found 
that for many years there kad existed throughout the 
State of Indiana the custom entitling persons slaught- 
ering and packing hogs to a lien on the products of the 
hogs slaughtered for the charges of slaughtering, cur- 
ing, packing and selling, and also to a lien for the sums 
of money advanced by persons engaged in such busi- 
ness: Held, that these facts were not sufficient to estab- 
lish a usage or custom having the force of law. 


2. Taking a commercial note for a debt, which is a lien 
resting on usagé, upon personal property, is a waiver of 
the lien. 


BIDDLE, J., delivered the opinion of the court: 

Complaint by the appellant who is the adminis- 
trator de bonis non of the estate of Thomas P. 
East, against the appellee. At the request of the 
parties the court which tried the case stated the 
facts in writing, and the conclusions of law there- 
orn. We do not state the issues, as it is not dis- 
puted but that the facts stated by the court fall 
within the pleadings. The facts stated, and the 
conclusions of law upon them, as found by the 
court, are in the following words and figures: 
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‘First. In the year 1877 the defendants were 
partners and the owners of a slaughtering and 
pork packing establishment in the City of Indian- 
apolis, and had for many years prior to that time 
been engaged in that business in that city. That 
said business embraced the slaughtering and 
dressing of hogs, and the curing, packing and 
selling of the products of hogs slaughtered. That 
said defendants slaughtered and packed hogs on 
their own account, and also for and on account of 
others, and had long established the custom and 
usage of advancing money to persons for whom 
they slaughtered.and packed hogs, and of receiv- 
ing from such persons compensation for 
slaughtering, packing and selling, and also inter- 
est on money advanced to persons for whom 
they, the defendants, slaughtered and packed 
hogs. Second. That the usage and custom which 
prevailed at the defendants’ establishment was, 
to take the promissory notes of persons for whom 
they agreed toslaughter and pack hogs, for ad- 
vances made on hogs to be furnished by such 
persons for the said defendants to slaughter and 
pack. That such notes as were taken by the de- 
fendants were made payablein bank. That the 
usage and custom of the defendants was to de- 
duct the compensation for slaughtering, packing 
and selling from the proceeds realized from the 
sale of the products of the nogs slaughtered, and 
to apply the same to the payment of such notes, 
orto pay the same to the person for whom the 
hogs were so slaughtered and packed. Third. 
That on the 10th day of October, 1871, the follow- 
ing contract was entered into between the parties: 
‘Ihave this day agreed to pack 500 hogs with J. 
C. Ferguson & Co., at their pork house at Indian- 
apolis, Indiana, J. C. Ferguson & Co. to charge 
the regular charges for packing; T. P. East to 
pay ten per cent. for all moneys so advanced on 
the hogs packed. Signed, T. P. East.’ Fourth. 
That the aforesaid contract was the only express 
contract entered into between the said decedent 
and defendants, and that the aforesaid contract 
was subsequently modified by the agreement of 
the contracting parties as to the number of hogs 
to be furnished by East for slaughtering and 
packing, and as to the amount of advances to be 
made by Ferguson & Co. Fifth. That at said 
time there were various other establishments at 
Indianapelis and in other parts of the State of 
Indiana, carrying on the same business, and at 
which the custom and business prevailed and was 
carried on of slaughtering hogs, curing and pack- 
ing the products for the owners, and advancing 
money to aid in purchasing, feeding and shipping 
such hogs. That the usage and custom of these 
establishments, throughout the State of Indiana, 
was to make sales in their own names, account for 
the proceeds and deduct from the moneys received 
at such sales the charges for slaughtering the said 
hogs, curing and packing the products thereof, 
the commission for selling such products, and the 
moneys advanced to the owners, and paying over 
the balance of the moneys so received to the own- 
ers. Sixth. That at the time of executing the 
aforesaid contract, and for many years prior 
thereto, there existed at the City of Indianapolis, 





and generally throughout the State of Indiang, in 
the business in which the defendants were en- 
gaged, and among those engaged in the same line 
of business, the custom entitling the person 
slaughtering and packing hogs toa lien on the 
products of the hogs slaughtered for the charges 
of slaughtering, curing, packing and selling; and 
also to a lien for the sums of money advanced by 
the persons engaged in the business of slaughter- 
ing and packing hogs. That such custom entitled 
the persons advancing the money to a lien on the 
products of the hogs slaughtered; but there is no 
evidence of any custom affecting the money ad- 
vanced in cases where the person furnishing the 
hogs has died after advances made and before the 
sale of the property. Seventh. That large sums 
of money were, by the defendants, advanced to 
the said decedent, T. P. East, and that the de- 
fendants required said East at one time to execute 
a note, payable at a future day at ‘The Indiana 
National Bank,’’ in Indianapolis, for $4,000, with 
Hughes, East and one Lyons as sureties on said 
note, and that said East and Lyons were accom- 
modation parties on said note, and were believed 
to be, and were responsible parties peéuniarily at 
the time of executing the said note, and that said 
note was discounted in bank, the defendants in- 
dorsing the same, and the proceeds were paid to 
said Thomas P. East. Zighth. That on the 14th 
day of May, 1872, said ‘Thomas P. East departed 
this life, intestate, at his residence in the County 
of Greene, and State of Indiana; that all of said 
hogs were slaughtered for,.and said money ad- 
vanced to said Thomas P. East, in his lifetime. 
Ninth. That at the time of the death of said 
‘Thomas P. East, his estate was insolvent, and on 
the — day of — 1872, Hughes Exst was duly 
appointed administrator of said Thomas P. East’s 
estate by the proper court of said County of 
Greene, and qualified as such, and entered upon 
the duties of his said trust on the — day of — 
1872, and before the commencement of this 
action. Tenth. That on the — day of — and 
before the commencement of this action, said es— 
tate of Thomas P. East, on proper petition to said 


court of Greene County, Indiana, was adjudged. 


and declared to be insolvent. Zleventh. That at 
the time of the death of said Thomas P. East, the 
said defendants had in their possession the prod- 
ucts of said hogs, so delivered, of the value of 
$9,273.66, and that after his death they sold said 
products at private sale inthe market for said 
sum, and received said value in Cash, and in the 
usual course of business. Twelfth. That said 
property was never reported to the Probate Court 
of Greene County, Indiana, nor inventoried as a 
part of the estate of said Thomas P. East, nor 
was it sold by order of the said court, and that 
the same was never appraised. That the said sale 
was made by the said defendants with the knowl- 
edge and consent and direction of Hughes East, 
the administrator of said estate, without any 
direction or approval of said Probate Court, and 
said sale was never reported to said court. Thir- 
teenth. That all of the products of the hogs 
slaughtered for the said Thomas P. East, were 
sold in the regular and usual course of business 
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by said Ferguson & Co., as well those sold before 
as those sold after the death of said Thomas P. 
East. Fourteeuth. That after the appointment of 
said Hughes East..as administrator, he resigned 
said trust, and the said plaintiff was duly ap- 
pointed as the administrator de bonis non of said 
decedent’s estate. Fifteenth. That neither the 
said Thomas P. East, nor Hughes East, nor the 
plaintiff ever made any objection to the defend- 
ants’ claim of lien, or of their right to sell the 
products of the hogs slaughtered on account of 
said Thomas P. East, but said Hughes East, ad- 
ministrator as aforesaid, did consent thereto. 
Sixteenth. That up to the date of the death of said 
Thomas P. East, the said defendants had sold of 
the products of the hogs slaughtered on his ac- 
count, $7,144.50, in value. That since the death 
of said Thomas P. East, they have sold products 
to the value of $9,273.66. Seventeenth. That the 
total value of the products which came into the 
hands of said defendants, was the sum _ of 
$16,418.16. Eighteenth. That the total of all the 
charges and expenses due to the said defendants 
is $2,701, that being the total costs and expenses 
of slaughtering, curing, packing and selling. 
Nineteenth. That the total amount of principal 
and interest of advances made to Thomas P. East 
by the said defendants, was $13,692.50; that the 
defendants allowed to the plaintiff, as interest on 
the money received by them on sales made, the 
sum of $260.96, leaving due for advances and in- 
terest, the sum of $13,431.54. Twentieth. That 
the amount realized from the sales exceeded the 
costs and charges, money advanced and _ interest 
thereon, in the sum of $265.62; that the interest 
thereon until the 25th day of February, 1879, 
amounts to the sum of $104.69. Twenty-first. 
That the aforesaid property remained continu- 
ously in the possession of the defendants from the 
time they received it until the sales were made, 
and that during all this time it was stored and 
eared for by them. Twenty-second. That while 
Hughes East was acting as the administrator of 
Thomas P. East’s estate, and before his resigna- 
tioh of said trust, he did receive from the said 
defendants a statement as to the condition of the 
accounts between his intestate and the defend- 
ants, from which it appeared that there was then 
due and owing from the defendants to Thomas P. 
East’s estate the sum of $285.62: that the said 
Hughes East, as administrator aforesaid, did 
then and there direct that the said defendants 
should place said last mentioned sum to the credit 
of him, the said Hughes Eest, on his own indi- 
vidual account, and that the said defendants did 
give him credit therefor, on his individual ac- 
count. Twenty-third. That the balance shown as 
aforesaid to be in favor of said Thomas P. East’s 
estate has never been paid, except as above 
shown, by entering it to the credit of said Hughes 
East. Twenty-fourth. That at the time of said 
settlement and accounting with said Hughes East, 
administrator as aforesaid, the said estate of 
Thomas P. East was. understood and believed to 
be solvent; that it was subsequently ascertained 
that the said estate was insolvent. 











if such a custom was proved to exist throughout 





‘**Conclusions of law. Upon the foregoing facts, 
I state the conclusions of law as follows: First. 
That by the custom and usage prevailing at the 
defendants’ establishment, and which had for 
Imany years prevailed throughout the State of 

ndiana, the defendants were entitled to hold a 
lien upon the products of the hogs by them 
slaughtered for the plaintiff's estate, for all 
charges of slaughtering. curing, packing, storing 
and for all advances of money made, together 
with interest thereon, and that this lien contin- 
ued after, and was not affected by the death of 
the said Thomas P. East. Second. That the 
plaintiff herein is not entitled to recover, except 
as to the sum of $285.62 and interest, because the 
defendants hada right to hold said property as 
security for their charges and advances, and had 
the further right to maintain possession thereof 
ani sell it, as they did, in the usual and regular 
course of business. Third. That the credit of the 
balance found due from the defendants to the 
plaintiff*s estate on the individual account of said 
Hughes East, was not a payment of said balance; 
that the plaintiff is entitled to recover the said 
balance, principal and interest, amounting to the 
sum of $370.31. 

Byron K. Elliott, Judge.’ 

The appellant insists upon judgment in his fa- 
vor, upon the facts stated by the court, for the 
entire amount of the proceeds realized on the 
hogs slaughtered, packed, and sold by the appel- 
lees, less their lien of $2,701 for their labor ex- 
pended on the property, leaving the balance due 
the appellant of $13,717.16, with the interest on 
that sum from the 29th of July, 1872. or for judg- 
ment for the sum of $9,273.66, the amount real- 
ized after the death of Thomas P. East, with in- 
terest from the 29th of July, 1872. 

The appellees insist that the judgment should 
be affirmed, and endeavor to maintain the follow- 
ing propositions: First. That Ferguson & Co. had 
a lien on the product of the hogs packed for T. P. 
East, for their advances and charges. Second. 
That they had aright to sell the property, as 
well after the death of East as before, to dis- 
charge this lien. Third. Thateven if the power 
to sell was revoked by the death of East, and the 
sale was therefore technically a conversion, still, 
if the sale was in good faith, and for the full value 
of the property, the plaintiff can recover only so 
much as was realized in excess of the defendant’s 
bona Jide lien on the property. 

It may be stated at once that there is no dispute 
between the parties as to the right of the appel- 
lees to hold their lien on the property for their 
labor and expenses in slaughtering, packing and 
preparing the products of the hogs for market. If 
by any usage or. custom the appellees can hold 
their lien on the products of the hogs for advances 
made to Thomas P. East, their right must be 
found in the sixth special finding by the court. 
But it seems to us that the facts therein stated fall 
short, in several respects, of establishing a usage 
or custom, having the authority. of law co-extens- 
ive with the State. It may be doubted whether, 
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the State, it would not be a part of the common 
law, which the court would be required to know 
without proof. But assuming that such a custom 
must be proved before the courts could notice it, 
it must be proved to have existed from time im- 
memorial, or, in the quaint language of the law, 
**so long that the memory of man runneth not to 
the contrary.’’ It must be continued; that is, un- 
interrupted during this immemorial period; for if 
it ceases but temporarily, its revival would be a 
new beginning within the memory of man, which 
would make it void. 

It must have been peaceable; thatis, not subject 
to contention or dispute; for its authority as law 
rests upon its general and immemorial accept- 
ance. It must be certain. that is, it must apply to 
certain persons, things or pursuits, and not be 
left in doubt as to the subject it affects. It must 
be consistent; that is, it must not be inconsistent 
with any other custom, or with general law. It 
must be compulsory; that is, binding on all per- 
sons affected by it, whether they know of its exist- 
ence or not, in other words, it must have the force 
of law. ‘The facts found by the court in this case 
do not fulfill these requisites. A custom that has 
the authority of law over all persons, must be dis- 
tinguished from a mere usage between such per- 
sons as conduct their affairs in a particular man- 
ner, with the knowledge of all concerned, so long 
a time as toimply the continuance of the usage, 
until they change it. Such a custom may be ab- 
rogated by any person concerned, at any time, 
and never acquires any force as law over those not 
consenting to it. As to what constitutes the com- 
mon law, particular customs, the manner of prov- 
ing the latter, and the extent of their validity, 
see 1 Blackstone, 62-79, 

But if we were to hold that the usage stated in 
the sixth special finding established it as law 
throughout the State, it appears to us that the 
statement in the second special finding shows that 
the appellees did not bring themselves within its 
terms. The second finding states that the custom 
prevailing at the defendant’s establishment was 
to take promissory notes of their customers, paya- 
ble in the bank, for advances made to them, and 
says nothing about a lien. We think it well set- 
tled that taking a commercial note for a debt 
which is a lien, resting on usage, upon personal 
property, waives the lien. Itis also settled that 
extending the time of payment of the lien, and 
taking the simple promissory note of the party 
bound, waives the lien; and in some cases it is 
held that taking the promissory note of the debt- 
or without giving time, waives the lien. We have 
found no decision to the contrary of these rules, 
where the lien rests upon local usage; for such a 
lien must be distinguished from liens established 
by the common law, and from statutory liens 
which are not generally waived by taking a prom- 
issory note, unless the contract is essentially 
changed or the note is commercial paper, and 
therefore a payment. When the lien rests upon 
local usage, whatever is inconsistent with the 
usage defeats the lien. 

Take into consideration further that the advanc- 





es in this case were made on a written contract, 
which says nothing about a lien, and which would 
necessarily be enlarged and waived by allowing a 
lien to be proved by usage which would affect its 
terms. Besides, it has already been held in this 
case that taking a commercial note for the amount 
due would waive the lien; and that the appellees 
had no lien for their advances made to Thomas P. 
East under the contract. Being satisfied with 
these rulings, they must remain the law of the 
case. East v. Ferguson, 59 Ind. 169; Rafert v. 
Saroggins, 40 Ind. 195; Spears v. Ward, 48 Ind.541 ; 
Atkinson v. Allen, 29 Ind. 375; Franklin Life Ins. 
Co. v. Jeften, Id. 380; Hill v. Sloan, 59 Ind. 181; 
Schneider v. Kolthoff. Id. 568; Franklin Life Ins. 
Co. v. Humphrey, 65 Ind. 549; Cowell v. Simp- 
son, MS. Tr. 275; Standard Woolen Factory 
v. Huntly, 8 N. H. 441; Trust v. Pirsson, 1 Hilton, 
292; Hutchins v. Pickett, 4 Vt. 549; Chapman v. 
Searle. Pick. 38; Edwards on Bailments, sec. 368; 
Add. on Con., sec. 969; 3 Parsons on Con. 246- 
249; Schouler on Per. Prop. 496; Hewison v. Guth- 
rie, 2 Bing. N. C. 755. 

As to the second proposition of the appellees: 
It may be true, but we do not think that Ferguson 
& Co. had any right to sell the property, under 
the contract, before the death of Thomas P. East, 
except by his consent or agreement; and of 
course no such agreement could be made after his 
death. Nor was it competent for the administra- 
tor to change the contract after the death of 
Thomas P. East. Weyer v. Second National Bank 
ot Franklin, 57 Ind. 198; Thompson v. Brown. 1 
Ind. 471; Austin vy. Wilson, 21 Ind. 252. 

We believe the third proposition maintained by 
the appellees is correct, and applicable to the 
present case. 

We are of opinion that the following is a correct 
view of the questions before us. The statement 
of facts doeg not sufficiently show that the sales of 
property made by the appellees before the death 
of Thomas P. East amounted to aconversion; and 
if a technical conversion, the damages would 
be merely nominal; because, at that time, 
Thomas P. East was indebted to the appellees 
in a large amount, besides the sum he owed 
them for manufacturing the products of the 
pork. This is shown by the sixteenth and nine- 
teenth special findings. But we are of the 
opinion that the sales of the property, made by 
the appellees after the death of Thomas P. East, 
amounted to a conversion for which they are lia- 
ble. From the amount thus realized however, 
there should be deducted the amount of their lien 
for slaughtering, packing, etc., which, it is plain, 
was not paid before Thomas P. East died, be- 
cause, at the time of his death, he was largely in- 
debted to the appellees. Tke balance is the 


, amount for which the appellant is entitled to judg- 


ment, with interest from the 29th day of July, 
1872, to the time the judgment is rendered. The 
time from which interest should run is not stated 
in the finding of the court, but it is admitted in 
the answer of the appellees, and indeed through- 
out the case, that the sales of the property were 
finally closed on the 29th day of July, 1872, and 
we may look to this admission as a fact, the same 
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as if it was stated in the finding of the court. Barts 
v. Himrod, 4 Seld. 483. From this date, there- 
fore, it is evident that interest should run. 

The conclusions of law, therefore, upon the 
facts stated to the court, should be: 1. That the 
defendants have no lien, under their contract with 
Thomas P. East, upon the property they sold, for 
their advances to the said East in his life-time. 
2. That the defendants had a lien on said proper- 
ty for slaughtering, manufacturing, and packing, 
the proceeds of said hogs received from Thomas 
P. East. 3. The amount realized upon sales of 
the property, by the defendants, after the death 
of Thomas P. East, being $9,273.66,the amount of 
their lien upon said property being $2,701, and 
the balance being $6,572.66, the plaintiff is enti- 
tled to judgment against the defendant for the 
amount of the said balance, with interest thereon 
from the 29th day of July, 1872, to the time the 
judgment was rendered in the court below. 

The judgment is reversed at the costs of the ap- 
pellees, the cause is remanded with instructions 
to render judgment on the statement of facts and 
the conclusions of law in accordance with this 
opinion. 





CONSTITUTIONAL LAW—CRIMINAL TRIAL 
— EXHIBITION OF TATTOO MARKS ON 
PRISONER. 





STATE v. AH CHUEY. 





Supreme Court of Nevada, January Term, 1879. 


1. The identity of A, a ¢Ghinaman, was in question on 
his trial for murder. A witness testified that he knew A, 
and that he had certain tattoo marks on his right arm. 
The court thereupon compelled A, against his objection, 
to exhibit his arm in such a manner as to show the 
marks to the jury. Held, that the action of the court 
was not in violation of that clause of the Constitution 
which declares that no person shall be compelled in any 
criminal case to be a witness against himself. 


2. Proof of the corpus delicti may be shown by circum- 
stantial evidence. 


HAWLEY, J, delivered the opinion of the court: 

The Constitution of this State declares that no 
person shall be compelled, ‘in any criminal case, 
to be a witness against himself.”’ Art. 1, sec. 8. 

On the trial of this case the court compelled the 
defendant, against his objection, to exhibit his 
arm so as to show certain tattoo marks thereon to 
the jury (a witness having previously testified 
that such marks were upon the defendant’s arm). 
Was this compelling the defendant to be a witness 
against himself? What is meant by the constitu- 
tional clagse above referred to? Perhaps the best 
way of answering these questions would be to 
state the history which led to the adoption of this 
constitutional provision. A similar provision is 
found in the Constitution of nearly every State of 
the Union, and in the Constitution of the United 
States. 

In the early history of England accused persons 
were compelled to testify in answer to any crim- 





inal charge brought against them. With the ad- 
vancing spirit of the age, it was claimed that ne 
man ought to be compelled to accuse himself of 
any crime, and by degrees the rule was changed 
to its present state in accordance with what 
seemed to be the publie sentiment of the country. 
Story, in his Commentaries on the Constitution of 
the United States, says that the insertion of this 
clause “is but an affirmance of the common law 
privilege.”” It was, according to his views, 
adopted to prevent the evils which had resulted 
from the custom of other countries in compelling 
criminals to give evidence against themselves, and 
of being ‘“‘subjected to the rack or torture in order 
to procure a confession of guilt.*" 2 Story on the 
Const. 1788. 

Blackstone claims that the trial by torture was 
unknown to the law of England. In referring to 
this custom he says: ‘it seems astonishing that 
this usage of administering the torture should be 
said to arise from a tenderness to the lives of 
men; and yet this is the reason given for its intro- 
duction in the civil law, and its subsequent adop- 
tion by the French and other foreign nations, viz. : 
because the laws can not endure that any man 
should die upon the evidence of a false or even a 
single witness, and, therefore, contrived this 
method that innocence should manifest itself by a 
stout denial, or guilt by a plain confession, thus 
rating a man’s virtue by the hardiness of his con- 
stitution, and his guilt by the sensibility of his 
nerves.”’ 4 Black. Com. 326. This learned com- 
mentator, in order to fully expose the fallacy of 
this reason, quotes, with approval, the language 
of Tully, that notwithstanding pain governs those 
tortures, the questor rules and regulates as well 
the mind as the body of every one; desire inclines; 
hope bribes; fear enfeebles; so that in such a dis- 
tressed state of things no room is left for the 
truth. It does, indeed, seem strange, at this day, 
that a people,as intelligent and enlightened as the 
Romans were, did not earlier discover the utter 
futility of this mode of punishment to extract the 
truth. It may be, however, that the wisdom of 
future ages will discover and bring to light the 
errors of the system which we have adopted in 
the United States, in order to accomplish that very 
useful purpose. It has already been assailed by 
James Fitzjames Stenhen, and other prominent 
and able writers on the criminal law. 

I have referred to this subject, not for the pur- 
Pose of pointing out or expressing any opinion 
upon the merits or demerits of any particular sys- 
tem, but to show as a fact thatin all countries and 
in all ages, whatever the law or custom may have 
been, it was always claimed as a reason for its 
adoption that it was calculated to discover the 
truth and thereby promote the ends of justice. 
Such is claimed to be the rule of our Constitution 
and laws upon this question. 

The object of every criminal trial is to ascertain 
the truth. The Constitution prohibits the State 
from compelling a defendant te be a witness 
against himself, because it was believed that he 
might, by the flattery of hope or suspicion of fear, 
be induced to tell a falsehood. 
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None of the many reasons urged against the 
rack or torture, or against the rule compelling a 
man “to be a witness against himself,’ can be 
urged against the act of compelling a defendant. 
upon a criminal trial, to bare his arm in the pres- 
ence of the jury so as to enable them to discover 
whether or not a certain mark could be seen im- 
printed thereon. Such an examination eould not, 
in the very nature of things, lead toa falsehood. 
In fact, its only object is to discover the truth; 
and it would be a sad commentary upon the wis- 
dom of the framers of our Constitution to say 
that by the adoption of such a clause they have 
effectually closed the door of investigation tend- 
ing to establish the truth. 

Confessions of persons accused of crime, when- 
ever obtained by the influence of hope or fear, are 
excluded because in considering the motives which 
actuate the mind of man they might be induced 
to make a false statement. Yet, notwithstanding 
the universality of this rule of law, whenever the 
confession, however improperly or illegally ob- 
tained, has led to the discovery of any given faet, 
that fact is always admitted in evidence, because 
the reasons which would have excluded the con- 
fession no longer exist. This is the governing 
and controlling principle of the law. 

The Constitution means just what a fair and 
reasonable interpretation of its language imports. 
No person shall be compelled to be a witness, that 
is to testify, against himself. To use the common 
phrase, it ‘‘closes the mouth”’ ef the prisoner. A 
defendant in a criminal case can not be compelled 
to give evidence under oath or affirmation, or 
make any statement for the purpose of proving or 
disproving any question at issue before any tribu- 
nal, court, judge or magistrate. This is the shield 
under which he is protected by the strong arm of 
the law, and this protection was given, not for the 
purpose of evading the truth, but, as before 
stated, for the reason that in the sound judgment 
of the men who framed the Constitution it was 
thought that owing to the weakness of human 
nature and the various motives that actuate man- 
kind, a defendant accused of crime might be 
tempted to give testimony against himself that 
was not true. 

State v. Jacobs, 5 Jones, N. C. 259, and Stokes 
v. State (an unreported Tennessee case referred 
to in a note to Vol. 1, Wharton’s Law of Evidence, 
sec, 347), have been cited and are relied upon to 
sustain the position that the act of compelling Ah 
Chuey to bare his arm was in violation of his con- 
stitutional rights. 

In the Jacobs case, the court decided that ‘a 
judge has not the right to compel a defendant in a 
criminal prosecution to exhibit himself to the in- 
spection of the jury for the purpose of enabling 
them to determine his status as a freé negro.” 
This decision was based upon two grounds; First, 
upon the general rule that a witness could not 
be compelléd to furnish any evidence that would 
tend to criminate himself. Second, that the man- 
ner in which the defendant was compelled to ex- 
hibit himseff was prejudicial to the defendant. 
I do not propose to deny the correctness of that 





decision, but I do insist that it can not be sus- 
tained upon the first ground stated therein. 

In the subsequent case of State v. Johnson, 67 
N. C. 58, the court, in my opinion, declare the cor- 
rect principle that governed the Jacobs case, and 
distinguished it from the one then under consid- 
eration, viz.: In the Jacobs case the defendant 
was compelled to exhibit himself to the jury, so 
that the ‘‘jury might determine by inspection his 
quality or condition—his blood or race.”? That 
was a matter to be proved by the oath of witnes- 
ses who knew the facts, or it may be by ex- 
perts. 

It is a notieeable fact that in none of the subse- 
quent cases in that State, where the Jacobs case 
was cited. have the courts sanctioned or in any 
manner approved of the first reasoning upo» 
which the decision was based. Whilst they have 
taken especial pains to distinguish the facts in the 
respective cases, they have, without disturbing 
the decisions, virtually refused to acknowledge 
the reasoning of the court as applicable to cases 
of a similar character. 

In State v. Woodruff, 67 N.C. 89, where an is- 
sue of bastardy was being tried, the mother of the 
child, when examined as a witness, held the child 
in her arms, and the counsel in addressing the 
jury called attention to its features, and com- 
mented upon its resemblance to the defendant, 
the child being still in its mother’s arms. This 
was held not to be error. 

Now, how could the jury determine the resem- 
blance, unless they had also examined the features 
of the reputed father? Was he not compelled to 
furnish evidence against himself by exhibiting his 
face to the jury? Surely, if the Constitution pro- 
tects a defendant, it could not possibly make any 
difference whether the defendant exhibited him- 
self in sitting down or standing up; in allowing 
the jury to look at his features or the color of his 
hair; to look ata mark plainly visible upon his 
face or examine marks upon his person concealed 
by his ordinary clothing. Does he not furnish as 
much evidence against himself in the one case as 
the other? Looking, then, at the facts, and ap- 
plying thereto the principles of common sense, 
did not Woodruff in the one case furnish more 
evidence against himself than Jacobs did in the 
other? If the broad mantle of this provision of 
the Constitution covers the one case, it certainly 
does the other. But the truth is, that the differ- 
ence between the cases, as held by the respective 
courts, relates exclusively to the manner in which 
the defendant is compelled toexhibit himself, and 
is not in any way governed or controlled by the 
Constitution. 

It was admitted in the oral argument that a jury 
might look at the features of the defendant and 
examine marks upon any part of his person not 
concealed by his ordinary clothing, so long as he 
was not compelled to exhibit himself to the jury; 
but it was very earnestly contended that the in- 
spection could go no further; that the defendant, 
under the facts of this case, could not be com- 
pelled to draw up his shirt sleeve so as to exhibit 
the tattoo mark upon his wrist or forearm, because 
such an act was compelling the defendant to fur- 
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nish evidence against himself,in violation of a pro- 
vision of the Constitution. 

From a constitutional standpoint, what does 
this argument amount to? If, in order to estab- 
lish the identity of any defendant ina criminal 
case, it became necessary to examine a peculiar 
mark on the back of his neck, the admissibility of 
such an examiasation would, under the rule con- 
tended for, depend solely upon the size and style 
of his shirt collar. If he wore a turn-down col- 
lar, the mark would be visible without removing 
any of his ordinary clothing, and could be exam- 
ined by the jury; but if he insisted upon the most 
approved fashion and wore a standing collar, close 
fitting to the neck, the mark would be concealed 
by his ordinary clothing, and could not be exam- 
ined. 

In another case the defendant’s hair might be 
long enough to conceal any scar upon his neck; 
but, if he had his hair cut before coming into 
court, the barber’s shears—by clipping his curls— 
might destroy all protection given by the Consti- 
tution. 

The style of dress which men and women wear, 
is regulated, to some extent, by the custom and 
fashion of the community where they reside. The 
adinissibillity of evidence of this charaeter would, 
under the sound reasoning and iogical view of 
this rule, fluctuate 4nd change by the peculiar 
whims, caprice, fashion, or frivolity of the partic- 
ular community where the defendant is tried. If 
the defendant is a woman, and the custom is for 
her sex to go closely veiled whenever appearing 
in public, if her identity is questioned and made 
to depend to some extent upon the presence of 
a peculiar scar upon her cheek, she would, under 
the sanctity of the Constitution, be protected from 
removing her veil, and the jury would not be al- 
lowed to even examine the features of her face. 

In State v. Garrett, 71 N.C. 85, the defendant 
was indicted for murder. On the night of the 
homicide, defendant stated to the persons present 
that the deceased came to her death by her clothes 
accidentally catching fire while deceased was 
asleep, and that she (defendant), in attempting to 
put out the flames, ‘burnt one of her hands.”’ 
At the coroner’s inquest, the defendant was com- 
pelled to unwrap the hand sbe stated had been 
burnt and exhibit it to a physician there present, 
‘and there was no indication of any burn what- 
ever upon it.’’ 

Upon the trial of the case, ‘the court ruled that 
anything the prisoner said at the inquest was in- 
admissible; but that the actual condition of her 
hand, although she was ordered by the coroner to 
unwrap it and exhibit to the doctor, was admissi- 
ble as material evidence to contradict her state- 
ment to the witness on the night of the homicide.”’ 
This ruling was sustained by the Supreme Court. 
How is it that the Constitution would not reach 
this case as well as the case of Jacobs? Is it be- 


cause Jacobs was compelled to exhibit his head 
in court, whereas Garrett was only compelled to 
exhibit her hand to a physician at a coroner's in- 
quest? Is the force of the constitutional provision 
limited to acts within the walls of a court-room? 








Can it be possible that it has no application out of 
sight of the particular ‘‘temple of justice’? where 
the case is tried? Could a defendant be com- 
pelled against his objection to open his mouth and 
testify upen his preliminary examination before 
a committing magistrate? Would other witnesses 
who were present at such examination be allowed 
to detail upon the trial the testimony so given? 
Is there nota broad and substantial distinction 
between the testimony given by a defendant under 
oath, or statements made under a false promise or 
improper inducement, upon the one side, and evi- 
dence of physical facts obtained from such testi- 
mony, or in any other manner, on the other side? 

If the Constitution was applicable to Jacobs’ 
case, and protected him from being compelled to 
give evidence against himself by exhibiting his 
head to the jury, then it ought to have been ap- 
plied to Garrett’s Case, and protected her from 
being eompelled to give evidence against herself 
by exhibiting her hand to the physician at the 
coroner’s inquest. 

Take the case of Stokes. The prosecution 
sought to compel the defendant in the court-room 
to put his foot in a pan of mud, in order to iden- 
tify the track thus made with a track found in 
mud of equal softness and similar character, made 
by a bare foot near the scene of the homicide. 
The court refused to compel the defendant ‘‘to 
put his foot in it.””, On appeal, the case was re- 
versed because this circumstance might have had 
an influence on the jury prejudicial to the defend— 
ant. 

It is argued that the act of the prosecution 
tended to compel the defendant to make evidence . 
against himself. Iam of opinion that too much 
importance has been attached and too much prom- 
inence given to the words, ‘compelled to make 
evidence against himself.’’ The defendant Stokes, 
if he was the guilty person, was making evidence 
against himself when he put his foot in the mud 
near the scene of the homicide, and when arrested 
he could have been compelled to put his foot in 
that track, against his will, and if his foot corre- 
sponded with the track, that fact would have been 
admissible upon the trial of his case. State v- 
Graham, 74 N. C. 646. 

In a case of homicide the defendant makes evi- 
dence against himself by being compelled to sur- 
render the weapon with which the offense was 
committed, for it can always be used as evidence 
against him. A burglar is compelled to give evi- 
dence against himself, when he is forced,to sur- 
render false keys and other burglarious instru- 
ments found in his possession. A counterfeiter is 
compelled to give evidence against himself, when 
the dies he had manufactured and used are dis- 
covered and brought into court for inspection. 

The application of the principle sought to be en- 
forced upon the reasoning of the court in Jacobs’ 
case, as being within the protection of the Con- 
stitution, would, if logically carried out, apply to 
all these and many other similar cases. 

From whatever standpoint this question can be 
considered, the truth forces itself upon my mind 
that no evidence of physical facts can, upon any 
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established principle of law, or upon any sub- 
stantial reason, be held to come within the letter 
or spirit of the Constitution. The question of 
whether or not the court erred in compelling the 
defendant, Ah Chuey, to exhibit his arm must, in 
my opinion, be determined upon other grounds. 
Was the defendant compelled to exhibit himself 
in such a manner as to unjustly or improperly prej- 
udice his case before the jury? Did the act in 
question have a tendency to degrade, humiliate,in- 
sult or disgrace the defendant? Did the judge, by. 
the act in question, convey to the jury the idea 
that he believed the defendant to be guilty of the 
oftense charged against him? If either of these 
questions ought to be answered in the affirmative, 
then I think the defendant should be granted a 
new trial. A defendant ina criminal case is enti- 
tled to a fair and impartial trial, free from insult 
or obloquy, and courts can not be too particular 
in guarding his personal rights and privileges. 
He should never be compelled to make any inde- 
cent or offensive exhibition of his person for any 
purpose whatever. The judge presiding at the 
trial should not express any opinion upon the 
facts (State v. Tickel, 13 Nev. 502, and the author- 
ities there cited), or compel the defendant to do 
any act which would clearly convey to the jury an 
intimation that the defendant was guilty of the 
offense charged, or to exhibit himself in such a 
manner as to prejudice his case before the jury. 

The guilt or innocence of the defendant is a 
question to be determined by the jury, free from 
any improper influence of any kind or character 
whatever. The cases of State v. Jacobs and 
Stokes v. State are authorities worthy of consid- 
eration upon this branch of this case. Every 
case, however, where these questions arise, must 
necessarily be decided upon its own peculiar facts 
and circumstances. It is not shown that there 
was anytiing indecent or offensive in the mere 
exhibition of defendant’s arm to the jury. It 
4loes not appear to me that such an act would have 
a tendency to insult, degrade or humiliate the de- 
fendant. 

After giving to all these questions unusual de- 
liberation, my conclusion is that the act of the 
court in compelling the defendant to exhibit his 
arm did not tend, independent of the fact of the 
tattoo marks being found, to improperly influence 
-or prejudice the defendant’s case before the jury. 

From time immemorial it has been the custom 
in this country, sanctioned by the Constitution 
and laws of the respective States, to identify per- 
sons accused of erime by examining the peculiar 
color of their hair, the pecularity of their feat- 
ures, conspicuous scars upon their persons, the 
want of an eye or tooth, ‘‘or any other visible de- 
fect or mutilation.”’ Burrill on Circumstantial 
Evidence, 639-651. Marks made by wounds upon 
the person of an offender given with a weapon in 
the hands of an assaulted party, corresponding 
with marks visible upon the person of the prison- 
er, have always been considered as a strong crim- 
inating circumstance tending to establish the 
identity and guilt of the accused person. Burrill 
on Circumstantial Evidence, 641. 








In discussing the various means of identifying 
persons, this author says: ‘*There are cases, again, 
in which the identity being positively sworn to, 
and as positively denied, the witness resorts to 
another class of circumstances as tests of the ac- 
curacy of his testimony, such as marks upon the 
person not prominently visible, or even such as 
are quite concealed by the ordinary clothing, and 
thus invisible to any but one who has been inti- 
mately acquainted with the subject, and who con- 
sequently possesses the most complete means of 
knowing its identity.”” Burrill on Circumstantial 
Evidence, 644. 

Many cases are cited in the books where evi- 
dence of this character has been admitted; and, 
although not always conclusive, it has frequently 
been very efficaciousin enabling juries to satisfca- 
torily determine the disputed question of identity. 
I shall refer to but one case. Joseph Parker was 
indicted and tried for bigamy, at the Court of 
Oyer and Terminer in New York, in 1804, under 
the name of Thomas Hoag, alias Joseph Parker. 
Numerous witnesses were examined, who stated, 
in positive terms, that they knew defendant was 
Thomas Hoag. Many peculiarities in the features, 
voice, style and habits were testified to; also the 
fact of ‘‘a scar on his forehead, partly covered by 
his hair, and another scar on his neck.’’ These 
peculiarities were all observable in the prisoner. 
On the other hand, witnesses were equally posi- 
tive that the defendant was not Thomas Hoag, 
but was Joseph Parker. Finally, ‘among the 
marks sworn to have been observed on the person 
of Thomas Hoag, was a large and visible scar 
under one of his feet, occasioned by his having 
trodden on a drawing-knife, which some of the 
witnesses swore they had seen. This proved to 
be a decisive circumstance in the prisoner’s favor. 
For, on exhibiting his feet to the jury, not the 
least mark or scar could be seen on either.’’ Bur- 
rill on Circumstantial Evidence, 650. 

This case brings to mind another view of the 
constitutional phase of this question. 

Under the law, as it existed for many years in 
the several States, a defendant was not allowed to 
testify in his own behalf. If the principle con- 
tended for by appellant is correct, Parker ought 
not to have been allowed to exhibit his feet to the 
jury, because this was allowing him to make evi- 
dence in his own behalf. Would any court in 
Christendom, in construing such a law, refuse. to 
allow the defendant to establish a fact in his own 
favor in the manner allowed in Parker’s case? 

To illustrate this proposition. Suppose the truth 
to have been that the defendant in this case was 
really Sam Good, as he claimed, and not Ah Chuey, 
as was Claimed by the prosecution ; that the witness 
Rhoades was mistaken in his testimony, and that 
the laws of the State prohibited a defendant from 
testifying in his own behalf, and the court had re- 
fused to allow the defendant to pull up his sleeve 
so as to exhibit his arm for the purpose of show- 
ing as a fact that there was no tattoo mark there- 
on, as testified to by the witness Rhoades. Could 
such a ruling have been sustained upon the ground 
that the exhibition of his arm was allowing him 
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to testify in his own behalf? Certainly not. 
Why? Because that law, as well as the clause of 
our State Constitution, relates to testimony given 
by the defendant or statements made by him, and 
can not be applied to prevent the ascertsinment 
of the truth as to the existence or non-existence 
of any scar or mark upon the defendant’s person, 
by allowing him in the one case, or compelling him 
in the other, to exhibit the fact to the jury. 

In discussing the questions involved in this case 
I wish it to be distinctly understood that jt has 
not been my intention in any manner, shape or 
form to deny the correctness of the general and 
well established principle of law, that a witness 
can not, either in a civilor criminal ease, be com- 
pelled to give any testimony which would have a 
tendency to convict him of any criminal offense. 
This principle applies as well to the production of 
letters or documents, the contents of which would 
tend to criminate him, as to his oral testimony. 
But of all the numerous authorities upon this 
point to which my attention has been called, there 
is but one, that of State v. Jacobs, which, in my 
opinion, has attempted in any way to apply that 
principle to the facts of a case at all analogous 
to the one under consideration. I have endeav- 
ored to show that the Jacobs case could not be 
sustained upon that ground, either under the pro- 
visions of the Constitution or upon any principle 
of the common law. 

One other question remains to be considered. 
Is there any evidence in the record tending to es- 
tablish the fact that Ah Tong (the person alleged 
to have been killed by Ah Chuey) is dead? Proof 
of the corpus delicti may be established by cir- 
cumstantial evidence, provided it is satisfactory. 

‘*Even in the case of homicide,” says Greenleaf, 
‘though ordinarily there ought to be testimony of 
persons who have seen and identified the body, 
yet this is not indispensably necessary in cases 
where the proof of the death is so strong and in- 
tense as to produce the full assurance of moral 
certainty.”” 3 Greenl. on Ev. sec. 30. 

Upon the question of the identity of deceased 
persons, Wharton says: ‘*It may be regarded as 
settled law that although it is necessary, in a case 
of murder, that identity should be proved, yet 
this identity may be shown as effectively by infer- 
ences from facts, as from the positive testimony 
of witnesses who saw the alleged body of the 
deceased.’’ Wharton’s Law of Homicide, sec. 640. 

It is shown by the testimony of white witnesses 
that the house where the dead body (claimed by 
the prosecution to be the body of Ah Tong) was 
found, was used as a Chinese wash-house; that 
Ah Tong was the proprietor; that he was assisted 
in the business by two other Chinamen; that 
these three persons were usually at the house; 
that the wash-house was being used as usual on 
the day of the homicide; that some human being 
therein was killed; that the house was consumed 
by fire after the homicide occurred; that the body 
of the deceased was badly charred by the fire; 
that Ah Tong had never been seen after the hom- 
icide occurred, and that the other occupants of. 
the house had been seen and were alive. 











These circumstances, without referring to any 
other testimony, tended to establish the fact that 
the body found in the wash-house was the body 
of Ah Tong. This being true, the verdict of the 
jury establishing the identity will not be disturbed. 
State v. Williams, 7 Jones, N. C. 447. The testi- 
mony in the bill of exceptions points directly to 
the defendant as the person who committed the 
offense. 

Iam of opinion that the judgment of the Dis- 
trict Court ought to be affirmed, and the court 
below directed to fix a day for carrying the sen- 
tence into exeeution. I[t is so ordered. 

LEONARD, J.. dissenting. 











THE INVIOLABILITY OF TELEGRAMS. 


Our readers will remember the opinion of the 
St. Louis Court of Appeals, delivered in April, 
1879, and published in this JOURNAL (8 Cent. L. 
J.370), in which the power ot a court to enforce 
the production of the original of telegraphic mes- 
sages was maintained. The opinion was de- 
livered by HAYDEN, J., BAKEWELL, J., con- 
curring, and Lewis, P. J., dissenting. The pre- 
siding justice did not at the time reduce his 
dissent to writing, but since then he has filed a 
written opinion containing his views of the 
case, which, on account of the novelty of the 
question, we herewith append in full. 





EX PARTE BROWN. 





St. Louis Court of Appeals. 


Petition for habeas corpus. 

LEwIs, P. J., dissenting. 

Iam unable to concur in the conclusion reached by 
a majority of the court. So far as it is maintained 
that, in this State, telegraphic dispatches, as such,in 
the custody of the operator, are no more beyond the 
reach of a subpena duces tecum than any book or 
paper in the hands of a private individual, I have no 
difficulty in assenting to that proposition. But I am 
convinced that the process to be enforced in the pres- 
ent case is framed in utter disregard of recognized es- 
sentials of a subpena duces tecum, and in violation 
of the constitutional guaranty against ‘‘unreasonable 
searches and seizures.’? The writ commands this 
petitioner to produce ‘‘any and all telegraphic dis- 
patches or messages, or copies of the same, now in the 
office of the Western Union Telegraph Company, of 
which you are manager, and which dispatches and 
messages are now in your possession and under your 
control,’’ which have passed between ‘*Dr. J. C. 
Nidelet and A. B. Wakefield, and William Ladd and 
J. C. Nidelet, * * * and any and all telegrams, or 
copies, or originals that may be in your possession, 
which may have been sent or received by or between 
any or all of the above-mentioned parties, Within the 
last six months.’? The last clause would include all 
dispatches which have passed, within the time stated, 
between either of the persons named and any other 
person or persons whomsoever. 

The right of privacy with respect to one’s personal 
affairs is, in many cases, as dear and as inseparable 
from the enjoyment of good government and free in- 









116 THE CENTRAL 


LAW JOURNAL. 








stitutions, as any right of property or of personal 
security. The law does not more certainly protect a 
man against the spoliation of his farm, or the mutila- 
tion of his body, than it does against the compulsory 
exposure of private communications between himself 
and his wife, or of those held with his attorney or 
medical adviser. Business or family secrets, not be- 
longing to these privileged classes, are often of more 
vital importance to the interests or happiness of indi- 
viduals than some of those which the law screens ab- 
solutely from judicial inquiry. In nearly every rela- 
tion of life there are concerns of which exclusive 
knowledge in particular persons is proprietary, and 
whose unrestrained exposure would be destructive of _ 
individual peace and prosperity, and might even lead 
to most serious consequences in the conditions of so- 
«ciety. In trade, the exclusive information gained by 
superior enterprise is often the most valuable posses- 
sion of the man of business, while a publication 
from day to day of his private affairs would bring him 
to speedy ruin. A system of Jaws which should treat 
with entire indifference such momentous interests— 
not to say rights—of the citizen, would disgrace any 
civilized people. 

No such indifference is apparent in the law which pre- 
vails in Missouri. Its absence is conspicuous in the 
«checks and guards which preclude any prying into 
books, papers or even chattels of any sort in private pos- 
session, unless really necessary for the public 
welfare. It is true, at the same time, that our 
law holds in yet higher esteem the great public 
interest which is formulated in the administration 
of justice. When the two come in direct compe- 
tition, the private must yield tothe public interest. 
The merchant, whatever reasons he may ve 
for withholding his ledger, will be compelled to 
produce it for the ends of judicial inquiry. But 
when and on what terms will the privacy of his ac- 
counts be thus ruthlessly sacrificed? This may oc- 
cur when, and only when, the tribunal making the 
demand has been first satisfied, by at least a prima 
facie showing, that the contents of the particular 
ledger called for are material to the inquiry in hand. 
A court or officer dragging forth by compulsory proc- 
ess the books or papers of a citizen, which are not 
supposed to be material to an authoritative inquiry 
actually pending, will be guilty of an intolerable abuse 
of power. : 

The so-called subpena duces tecum in the present in- 
stance announces upon its face that no test of materi- 
ality has sanctioned its issuance. It postpones that 
test to a time when it will be useless to apply it. It 
invades the domain of lawful privacy, in order to find 
out how far the invasion may be justified by subse- 
quent discoveries. It proposes violence without law- 
ful authority, upon a mere guess at the possible dis- 
closure of some authority, after the mischief is done. 
There is no precedent for sucha process in any de- 
partment of the jurisprudence under which we live. 

All the autherities insist that a subpena duces tecum 
shall particularly describe the book or paper to be 
produced. This will convey a proper certainty to the 
person who is to obey the subpena. It does more. It 
shows that the authority whieh issued the writ has 
taken due cognizance of the character of the book or 
paper, and determined its materiality to the pending 
issue. A single paper—say a telegraphic dispatch—may 
be sufficiently described by its date and the names of 
the sender and receiver. So of any number, if each is 
described in the same way. Such a description, 
though not perfect, may serve to identify the paper or 
Papers which the court has considered in making the 
order, and may even suggest an acquaintance with the 
contents thereof. But in the case before us not a 
single paper is described by its date, or by the name 





of the sender or receiver as such. The lumping to- 
gether of all dispatches sent either way between nu- 
merous parties, or by any of them to other parties, at 
any and all times in the course of six months, is a 
mere burlesque on specific description for any of the 
objects contemplated by law. If such a wide range of 
dates and of persons be allowable, why not as well ad- 
mit six years,or one thousand persons; and if the writ 
may include these, why may it not cover all time and 
all mankind? The writ, as here framed, prepares a 
preeedent for the compulsory production of all the 
papers in the telegraph office, without a more specific 
description of any, and so opens the way for the very 
system of usurpation and oppression which was so el- 
oquently denounced by Lord Camden, in the case of 
Wilkes. This subpena is calculated to gather up all 
the dispatches, within the time stated, upon every 
variety of subjects, whether political, legal, social or 
otherwise, discarding all idea of discrimination among 
them, because of materiality, or the contrary. They 
may include any number of communications between 
attorneys and their clients, or others equally privil- 
eged against judicial exposure. There may be mes- 
sages of the most exclusively private nature, which 
no authority should meddle with, unless for the man- 
ifest ends of judicial administration, and which may 
yet have not the remotest bearing or influence in that 
direction. The admitted object of the process is, that 
the mass may be sifted, and only such dispatches be 
retained as shall be found relevant and material. But 
how is it possible to separate the material ones with- 
out examining also those which are immaterial? To 
say that the sworn secrecy ofa grand jury will furnish 
sufficient protection on this point, is to beg the whole 
question. If a legal guaranty of privacy exists at all, 
under any conditions, it is not that a man’s secrets 
shall, against his will, be given up only to the trust- 
worthy or the oath-bound, but that they shall not be 
given up atall. Among the members of a grand jury 
may be the very persons, of all others, whose prying 
into one’s private affairs will work him the greatest 
amount of injury. Lord Denman, in Doe v. James, 2 
Mood. & R. 47, when asked to examine a will left 
with an attorney by his client, and thus to axcertain 
whether it was a will of personalty, and so not within 
the privilege of professional secrecy,answered: *‘I do 
not think that a judge has any more privilege to ex- 
amine the document than any one else. I can not call 
on the witness to produce it.’’ 

The proceeding which this writ proposes to institute 
amongst a mass of telegraphic messages, for the pur- 
pose of finding out if some of them may be ofa par- 
ticular character is, literally, nothing less than a 
search. If, then, it be ‘* unreasonable,’’ it falls ex- 
actly within the prohibitions of the State and Federal 
Constitutions. What sort of search could be more un- 
reasonable than one whose direct tendency is towards 
results vexatious to the citizen, and yet without a 
shadow of a benefit to the public? The production of 
a single dispatch of a purely private nature, having 
no relevancy tothe pending matter of judicial investi- 
gation, would exemplify just such a result. How 
many of such messages may be thus unlawfully, vex- 
atiously and unprofitably exposed to scrutiny under 
this proceeding, it is impossible to guess. 

Constitutional law forbids the issuing of any war- 
rant for a search or seizure, except ‘‘upon probable 
cause, supported by oath or affirmation, and particu- 
larly describing the place to be searched, and the per- 
son or things to be seized.’’ In complying with these 
conditions, great particularity is always required. 
The suspicion of probable cause, supported by oath 
or affirmation, will not suffice, unless also such facts 
be shown as will satisfy the magistrate that the sus- 
picion is well founded. Com. v. Lottery Tickets, 5 
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Cush. 369. A designation of goods to be searched for, 
as ‘goods, wares and merchandises,’’ without more 
particular description, is held to be insufficient. 
Sandford vy. Nichols, 13 Mass. 286. In interpreting 
the personal guaranties of the Constitution, it is a 
cardinal rule that substance be always attended to, 
rather than form. The writ here present, by whatso- 
ever name it may be called, is designed to effect both 
a search and a seizure. Whatever may be said of the 
origin of the guaranty under consideration, I fail to 
perceive that the constitutional restriction is limited 
to the ‘‘indiscriminate seizure of all papers which the 
accused preserved in the privacy of his home.’’ Why 
should there be a distinction between a man’s home 
and his warehouse, or his ship, or any other place 
where papers may be lodged? A man may intrust to 
a private secretary,living in his house, all his private 
papers. They will still be in the home of the owner. 
But suppose the secretary removes them to a different 
place. Will that fact dismiss them from all protection of 
the law? The custody of the secretary is still the custody 
of the owner,and carries with it, for the owner’s ben- 
efit, whatever rights of privacy he might claim, if the 
keeping had remained with himself. By what magic 
will a different rule be evolved when the owner has, 
from necessity, made the telegraph operator his con- 
fident, instead of a private secretary? 

The constitutional exactions in the case of every 
warrant for the search of property are understood as 
formulating plain principles of civil liberty. Can any 
man discern a difference between the flagrancy, in 
principle, of such a warrant,issued without the defined 
requisites, and that of a writ which compels the pro- 

duction of private papers, and their exposure to 
strangers, without a preliminary showing of materi- 
ality, and without a specific description which shall 
identify the material, and leave the immaterial papers 
untouched? The same principle of civil liberty is vio- 
lated in either case, and courts should never, in such 
an event, indulge in nice distinctions between what is 
commanded in written words, and what is of equal 
obligation in the unwritten laws of truth and justice. 

I am of opinion, notwithstanding the well expressed 
views of my learned associates, that the suwbpena du- 
ces tecum, in this case, bears upon its face the odious 
features of the general warrant which the framers of 
our government intended to banish from American 
jurisprudence; that its execution ought not to be en- 
forced by any court, and that the petitioner should be 
discharged from custody. 








ABSTRACTS OF RECENT DECISIONS. 


ENGLISH, IRISH AND CANADIAN CASES. 





INJUNCTION — UNDERTAKING — BREACH OF UN- 
DERTAKING — CONTEMPT OF COURT—PUBLICATION 
OF PROCEEDINGS ON INTERLOCUTORY APPLICA- 
TION. — Ona motion for injunction to restrain de- 
fendant from publishing a certain cautionary adver- 
tisement, or any other of a like nature, as calculated 
to injure the plaintiff’s business,the defendant under- 
took until the trial not to issue the advertisements. 
Defendant afterwards published in a newspaper a no- 
tice of the hearing of the motion, and of his under- 
taking, which virtually repeated the caution. Held, 
that he had not thereby committed a contempt of 
court.—Buenos Ayres Gas Co. v. Wilde. English 
High Court, Chy. Div,, 42 L. T. (N. 8.) 657. 


MANDATORY INJUNCTION — PRESERVATION OF 








PROPERTY.—Where serious injury will be inflicted 
upon property which is the subject of an action, un- 
less the defendant continues to act in a particular 
manner, which he can do with comparatively little 
trouble and risk, but which the plaintiff can not do at 
all, as where a colliery will be drowned unless the per- 
son in possession under an agreement for a lease con- 
tinues to pump, the interim preservation of the prop- 
erty will be secured by the issue of a mandatory in- 
junction restraining the defendant from ceasing to act 
in that particular. manner—e. g., to pump out the 
colliery.—Strelley v. Brown. English High Court, 
Chy. Div., 28 W. R. 752. 

BANKING ACCOUNT—MIXED ACCOUNT OF PRIVATE 
AND TRUST FUNDS—FOLLOWING TRUST FUNDS IN- 
TO BANKING ACCOUNT—PRIORITY.—1. Where sums 
of money held by a person in a fiduciary capacity are 
paid by him into his own banking account and mixed 
with his own moneys, the persons entitled to them 
have a charge on such banking account for the moneys 
so paid in. 2. A person paid in trust moneys as 
above, without giving the bankers any directions as 
to appropriation. He then drew out sums which, if 
appropriated to the payments in order of priority of 
entry. would have exhausted the trust funds; but he 
subsequently paid in other sums,leaving a balance suffi- 
cient to provide for the trust funds. Held, per JESSEL, 
M. R., and BAGGALLAY, L, J., (THESIGER, L. J., 
diss.), that the rule in Clayton’s Case did not ap- 
ply, and that the drawer must be taken to have drawn 
against his own moneys, although they formed part of 
a mixed fund; so that the persons entitled to the 
trust moneys had a charge on the balance of the ac- 
count. Hx parte Dale, 27 W. R. 815, L. R. 11 Ch. D. 
772,and Pennell v. Deffell, 1 W. R. 239, 499, 4 De G. 
M. & G. 372, not follawed.—Re Hallett’s Estate. En- 
glish Court pf Appeal, 28 W. R. 7382. 


FRIENDLY SOCIETY—APPOINTMENT OF COLLECT- 
ORS FOR—COLLECTORS FURNISHED WITH COLLECT- 
ING Books— INCOMING COLLECTORS PURCHASING 
Books O¥ OUTGOING COLLECTORS — DISMISSAL OF 
COLLECTOR — PROPERTY IN COLLECTING BOoKs.— 
The defendants’ were a friendly society, and the 
plaintiff was one of some 1,300 persons employed by 
them, at a remuneration fixed by the committee of 
management, to collect the weekiy premiums of the 
members of the society. Rule 16 of the society’s en- 
rolled rules provides (inter alia) as follows: ‘The so- 
ciety shall have an unlimited number of collectors, 
The collectors shall be furnished with books at the so- 
ciety’s expense (the said books to be the property of 
the society), in which thev shall enter the names, 
ages, residences, date of entrance, and premiums of 
all the members they may collect from. * * * * 
If any collector resign or be dismissed, he shall deliver 
upall * * * * collecting books * * * * being 
the property of,or belonging to the society, to the 
treasurer, agent, or any other person or persons duly 
authorized to receive the same.’’ It was the usual 
practice for a person desiring to become a collector 
of the society to purchase the collecting book of a col- 
lector desiring to resign, and the bargain between 
them for the sale and purchase of the book, though 
made outside the society, was recognized by the so- 
ciety. In accordance with the said practice, the 
plaintiff purchased for 35/. the collecting book of one 
J, a collector, and paid that sum to J with the knowl- 
edge and approval of the society’s secretary, and was 
thereupon appointed a collector in J’s place and dis- 
trict. A few months afterwards, with their knowl- 
edge and approval, be purchased and paid 501. for the 
collecting book of K, another collector. In the first 
page of each book was the usual printed notice: 
‘*The collectors shall be furnished with books at the 
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society’s expense. Such’ books to be the society’s 
property;’’ and on the back of each hgok, as was the 
usual practice, there was printed the plaintiff’s name, 
**M. Ellwood,’’ and also the defendant’s name. The 
plaintiff was subsequently dismissed from his office of 
collector, and in an action by him, in the Liverpool 
Passage Court, to recover damages from the defend- 
ants for wrongful dismissal and the detention of his 
collecting books, the jury found that he was rightfully 
dismissed, and that he had an interest in the books 
amounting to 507., whereupon judgment was entered 
for the defendants on the claim of wrongful dismissal, 
and for the plaintiff as to the books for 501., damages 
8. On appeal from the finding and judgment in 
favor of the plaintiff, it was: Held, by the Exehequer 
Division (KELLY, C, B. and STEPHEN, J.), overrul- 
ing that finding and judgment, that the books were 
the property of the society, and that the plaintiff had 
never any property, or any interest whateVer in them, 
recognizable by law or giving him any right of action 
against the defendants, and that the question of his 
interest in the books ought not to have been left to the 
jury. Per STEPHEN, J.: ‘* Had the plaintiff been 
wrongfully dismissed, the fact of his having paid 
money for the books, in order to obtain the appoint- 
ment of collector, might have been a matter to go 
to the jury for their consideration with regard to the 
amount of damages for wrongful dismissal.’’— Z/j- 
wood v. Liverpool Victoria Friendly Society. En- 
glish High Court, Chy. Div., 42 L. T. (N. 8.) 692. 





NOTES OF RECENT DECISIONS. 





WHEN CARRIER NOT LIABLE FOR INJURY TO PAS- 
SENGER.—Railroad companies are not insurers of the 
safety of their passengers further than could be re- 
quired of the exercise of such high degree of fore- 
sight as to possible dangers, and such high degree of 
prudence in guarding against them,as would be used 
by very cautious and, prudent, competent persons un- 
der similar circumstances. An _ unprecedentedly 
heavy rain, not general, fell in a locality upon a rail- 
road which was built in the best manner with sound 
iron and ties, and was only three years old, causing 
the road-bed to be so impaired as to occasion the up- 
setting of a train in which plaintiff was a passenger, 
injuring him. At the place of the accident a train had 
passed over about two hours previous to its occur- 
rence, leaving the track safe, so far as could be seen. 
An inspection had been made between that time and 
the time of the accident,and the road found in good 
condition, and it was still so to all appearance when 
the injured train ran on to it. This train was then 
running at areduced rate of speed, and was in good 
condition and properly manned. Held, that the rail- 
road company was not liable to plaintiff for his in- 
jury. Reversed. Supreme Court of Texas. Opinion 
by BONNER, J.—ZIJnternational, etc. R. Co. v. Hal- 
loran. 22 Alb. L. J. 72. 

EVIDENCE — OF VALUE OF GOODS CONVERTED— 
WHEN PRICE OF ACTUAL SALE NOT.—Witness pur- 
chased partnership property of defendant which was 
sold in fraud of plaintiff, defendant’s partner. In an 
action in equity by plaintiff against defendant to se- 
cure an accounting for his disposition of the partner- 
ship property, evidence was offered by defendant to 
show the net proceeds of such property realized by 
witness on a subsequent sale as a means of establish- 
ing its value. Held, there having been a change in 
time and circumstances between the sale by defendant 





and that by the witness, that the exclusion of the evi- 
dence was proper. The cases show that the sum paid 
for property (Hoffman vy. Conner, 76 N. Y. 121; Wells 
v. Kelsey, 37 Id. 148; Smith v. Griffith, 3 Hill, 358; 
Cary v. Gruman, 4 Hill, 625), or the price at which it 
sold at public sale (Crounse vy. Fitch,1 Abb. App. Dec. 
475; Campbell v. Woodworth, 20 N. Y. 499; Gill v. 
McNamee, 42 Id. 44),may under certain circumstances 
be given in evidence as tending in some degree to es- 
tablish its market value. But evidence such as was 
here offered had no such effect, the articles not being 
in the same condition as at the time when the defend- 
ant became chargeable. Affirmed. New York Court 
of Appeals.—Glanagan v. Maddin. 


CORPORATION — WHEN LIABLE TO OFFICER OF, 
FOR SERVICES.—To entitle a president or director of 
a corporation to recover for services rendered his cor- 
poration, he must prove an express contract of em- 
ployment, if the services for which he claims compen- 
sation are within the line and scope of his duties as 
president or director. But if a president or director 
of a corporation renders services to his corporation 
which are not within the scope of, and are not requir- 
ed of him by his duties as president or director, but 
are such as are properly to be performed by an agent, 
broker or attorney, he may recover compensation for 
such services upon an implied promise. See Angell & 
Am. on Corp., § 317; Chandler v. Monmouth Bank, 1 
Green (N. J.), 260; Henry vy. Rutland, etc. R. Co., 27 
Vt. 485; Hall v. Vermont, ete. R. Co., 28 Id. 408; 
New York, etc. R. Co. v. Ketchum, 27 Conn. 181; 
Evans vy. City of Trenton, 4 Zabr. 769. Agency for 
a corporation is not required to be shown by a resolu- 
tion of the board of directors or other written evi- 
dence, but it may be inferred from facts and circum- 
stances. Union Bank v. Ridgely, 1 H. & G. 326; 1 Md. 
Chan. Dec. 398; Elysville Man. Co. v. Okisko Co., 5 
Md. 159; N. C. R. Co, v. Bastian, 15 Id. 50 1; Bank of 
United States v. Dandridge, 12 Wheat. 69. Court of 
Appeals of Maryland. Opinion by GRrason, J.— 
Santa Clara Mining Assn. v. Meredith. 


DRUNKARD—WHEN NOT INCOMPETENT TO CON- 
VEY PROPERTY.—A drunkard is not incompetent like 
an idiot, or one generally insane. He is simply incom-« 
petent upon proof that at the time of the act challenged 
his understanding was clouded or his reason dethroned 
by actual intoxication. Peck v. Carey, 27 N. Y. 9; 
Gardner v. Gardner, 22 Wend. 526. In an action to 
set aside a deed made by a drunkard, it appeared that 
W, the drunkard, on the 24th of June, 1877,for a cons 
sideration of $100, conveyed to defendant real estate 
worth $5,000. On the dth of July, upon a commission 
issued for that purpose, W was judicially declared to 
be an habitual drunkard and incompetent to manage 
his property, and to have been so for two years. It 
was also shown that he was a bachelor about fifty 
years old; that the grantee was his cousin. to whom 
he was much attached; that he was worth $30,000 be- 
sides other real estate than that conveyed; that the 
deed was drawn by his lawyer by his direction; that 
he expressed a desire to reward the grantee for past 
kindness, and there was evidence that at the time he 
executed the deed he was sober, intelligent and com- 
petent. Astothis fact there was, however, contra- 
dictory evidence. There was no proof of general un- 
soundness of mind or of general insanity, or that the 
grantee used any artifice, undue influence or fraud to 
procure the conveyance. Held, that a finding against 
plaintiff and refusal to set aside the deed was not er- 
ror. New York Court of Appeals. Opinion by Earn, 
J.—Van Wyck v. Brasher. 
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‘CURRENT TOPICS. 


We cheerfully indorse the suggestion of the Daily 
Register that an index to ali the law treatises would be 
awork of the greatest value to the profession. It 
should of course be carefully framed and carried out 
in all detail with uniformity and precision, and the 
collection of works should be large so as to give us the 
view of every author who has written on the subject 
under whatever title, and should include also the 
leading articles in the standard legal periodicals, 
where much is to be found that ean not elsewhere be 
read. ‘*‘The law,’’ says our cotemporary, ‘‘is abund- 
antly set forth in the treatises that are in the hands of 
the profession, the difficulty is to find what is wanted 
at the time when it is wanted. Each treatise has its own 
index, but there is need of an index to all the treat- 
ises. Take for illustration any subject—the question 
whether an action for malicious prosecution will lie in 
a given case. Most readers would think, perhaps, of 
looking in Addison on Torts, and other standard 
works on the general subject of wrongs, but few 
would be aware that the subject is fully treated in 
Folkard’s Starkie on Slander and Libel. Many would 
remember having seen something on the subject in 
Rlackstone’s Commentaries or Bouvier’s Institutes, 
but few might think of looking in Robinson’s or 
Chitty’s Practice or Moak’s Van Santvoord or Green- 
leaf on Evidence. To take another instance: If the 
question be whether a wife can release dower without 
joining in a deed with her husband, it would occur to 
many to look into Washburn on Real Property and 
Bright’s Husband and Wife, who would overlook 
more recent treatises on the domestic relations and 
Scribner on Dower and the like. When the treatises 
on a given subject are compared,there is found much 
diversity of internal topics; and when to this we add 
the great number of excellent works which bear titles 
that do not adequately indicate their contents, we have 
the means of appreciating how much valuable matter 
is scattered and concealed from the reader. There are 
many instructive treatises which are rarely looked 
into by way of reference for this reason. Take, for 
instance, a question of constitutional law or of the 
collateral impeachment of a witness’s testimony—few 
would think of looking into Lieber’s Hermeneutics or 
Ram on Facts, and yet the very information and sug- 
gestions of which the reader might be in need might 
perhaps be found in such an out of the way source.’’ 





The advocates of cremation have more than mere 
sentimental objections to overcome, and unless they 
can convince the investors in marble and cemetery lots 
that their capital will not be entirely lost by the adop- 
tion of that mode of disposing of the dead, their con- 
verts will probably be few. The case of Thompson 
v. Hickey, decided by the Supreme Court of New 
York at its last term, may therefore be looked upon 
as a blow to cremation, as fortifying the financial ob- 
jection. In this case Thompson conveyed to Hickey, 
by deed absolute in form, a lot in a cemetery in which 
plaintiff had buried his children. This deed was in- 
tended as a mortgage security for a loan of money. 
Hickey conveyed the lot to one Farnham, who con- 
veyed it to Clark fora valuable consideration, Clark 
knowing that interments had been made in the lot. 
The court held that the deeds were void, and equity 
would restrain a removal of the bodies interred. 

‘There does not’’ said Van Vorst,J., ‘‘appear in the 





charter of this corporation, [the cemetery association] 
in terms, any absolute restraint upon the puwer of 
voluntary alienation of a cemetery lot by an owner. 
Yet I am persuaded that when a person has taken a 
conveyance of a burial lot, and has made interments 
therein of the dead of his family, it is in such condi- 
tion that it can not be mortgaged to secure the pay- 
ment of a debt or the return of money borrowed. 
Such an act is prohibited by the equity and true spirit 
of the statute. For observe how careful the Legislat- 
ure has been to secure the sleep of the dead from 
disturbance. ‘The cemetery itself is exempted from 
public taxation, and the lots or plots of ground when 
conveyed are declared to be exempt from assessment, 
and can not be sold on execution, or be applied to the 
payment of debts under any insolvent law. And as 
no public road, street or avenue shall be laid out or 
opened over the land, the same would seem to be ab- 
solutely secured against invasion. A mortgage, 
equally with an execution upon a judgment, mint 
in the end expose the lot for sale. * * 

That it is an offense against good morals to mortgage a 
small isolated plot of ground in a cemetery, dedicated 
exclusively, under the sanction of the law, as a sanc- 
tuary for the dead of one’s family, and already conse- 
crated by the ashes of one’s kindred, I am sure can 
not be well questioned. Such a transaction is clearly 
a breach of the policy of the statute, is contrary to its 
equity, and is within the evils it was designed to cure, 
and our moral nature protests against it. As a conse- 
quence of such atransaction, we have here a stranger 
calling upon a father to disinter his three children, 
who have been buried for a period of ten years in a 
cemetery lot, with a threat that if the parent will not, 
he himself will do it. And suppose he carries his 
threat into execution, what then? Sepulture must, in 
the end, be had, and that, it is believed, the statute 
was intended to secure permanently, against disturb- 
ance from any such cause as is indicated by the mort- 
gage in question. The sentiments and feelings which 
people in a Christian State have for the dead the law 
regards and respects, and however it may have been 
anterior to our legislation on the subject of cemeter- 
ies, the dead themselves now have rights, which are 
committed to the living to protect, and in doing which 
they obtain security for the undisturbed rest of their 
ownremains. Inany view which may be taken of 
this subject, Iam sure that the defendant should be 
restrained from interfering with the children’s 
graves.’’ In Lantz v. Buckingham, 11 Abb. N.S8. 
64, 4 Lans. 484, a mortgage of a cemetery lot in which 
no interments had then been made was sustained. See 
also Moreland v. Richardson, 22 Beav. 596; 24 Id. 33; 
First Presbyterian Church v. Second Presbyterian 
Church, 2 Brewst. (Penn.) 372. Taking up dead bod- 
ies from the plaee where they have been interred, 
without authority, is a misdemeanor at common law. 
Stephen’s Com., vol. 4, 371; Reg. v. Twiss, 10 B. & 
S. 298; and see 10 Cent. L. J., 303, 326. 





Although it is popularly supposed that freedom of 
speech and action is more safe in this than in other 
countries, we would yet recommend to the American 
police, whose disregard in many cases of the rights of 
the citizen we have more than once pointed out, a 
careful reading of the remarks of the Chief Baron of 
the English Court of Exehequer, 1m the late case of 
Clarke v. Jones, 69 L. T. 204. This was an action for 
false imprisonment and malicious prosecution on a 
charge of stealing sheep, to which the defense set up 
was that there was a reasonable ground for suspecting 








120 THE CENTRAL LAW JOURNAL. 








that the plaintiff had stolen them. The superintend- 
ent of police was called as a witness for the defense, 
who stated that he had received information of the 
loss of the sheep from the defendant, and after mak- 
ing inquiries had arrested the plaintiff upon his own 
authority. Thereupon the Chief Baron remarked: 
**Take my advice not to do soagain. If you see a fel- 

_ ony committed you are justified in apprehending a 
person for it; but 1f you merely hear it from somebody 
else, without any other authority you must not take 
upon yourself to apprehend any one; if you do so you 
render yourself liable to an action;’’ and when in- 
formed that the officer was justified in acting as he had 
done by the instructions issued to the police, the 
learfhed judge went on to say, ‘‘that whoever author- 
ized it, the police could not be justified in arresting 
any one on suspicion of felony without any other au- 
thority.’’ 








NOTES. 


——A bill has been introduced into the English 
House of Commons disqualifying atheists from sitting 
in that body.—Our knowledge of the present state 
of affairs in lreland is supplemented by the charge of 
Mr. Justice O’Brien to the grand jury at Clonmel re- 
cently. He said that, with the exception of two or 
three cases, the bills before the grand jury required 
very little observation. The most important was the 
Kilbury case. In that case the tenant had been evicted 
for non-payment of rent, and put in again as care- 
taker, undertaking to give up possession when re- 
quired. When the sheriff went to take possession 
he was resisted from the inside; but although violence 
passed, no lives were lost. Thirteen men were indicted 
in the case, and care must be taken that they should 
all be identified. The conduct of the resisting party 
showed a spirit of utter disregard of all the rights of 
property, as well as a determination to carry their 
purpose into effect by force. It was a hopeful circum- 
stance that possession had since been lawfully re- 
sumed and peacefully enjoyed. The case of next im- 
portance was one of rioting in connection with the 
property of the two Ryans who were acquitted of a 
charge of murder at the last assizes. Then there were 
two cases of rescue, which pointed to the growing idea 
that persons who owed money need not pay it. Mr. 
Justice Lawson, addressing the grand jury of Kerry, 
referred to the alarming state of parts of that county. 
Having mentioned a list of agrarian offenses compiled 
by the constabulary, he said such a state of things, if 
allowed to go on unchecked, must lead to the break- 
ing up of all the bonds of civilized society. 


—Concerning the recent litigation between the 
Railroad and Express Companies, a dispatch from In- 
dianapolis dated July 26 says: The Louisville, New 
Albany and Chicago Railroad Company having threat- 
ened to eject the Adams Express Company from its 
line, the express company applied to the United States 
Court for an injunction, which was granted. On a 
preliminary hearing of the case in May last Justice 
Harlan issued a restraining order until the final hear- 
ing of the case. Recently the railroad company has 
annoyed the express company in various ways, and 
finally refused to receive its safes and chests unless the 
railroad company were permitted open and exam- 
ine the contents, whereupon the express company 
moved an attachment against the railroad company 





and its various officers for contempt. The greater 
part of last week was occupied in the argument, and 
to-day Judge Gresham delivered an opinion. which is 
interesting as affecting the transportation interests of 
the country. He holds that the railroad company and 
its officers were in contempt, but as they were acting 
under the advice of counsel, he dismisses the attach- 
ment at their cost. A railroad company has no right 
to charge an express company carrying packed parcels 
the aggregate sum it might charge for parcels if sent 
separately, but may charge a reasonable rate for the 
carrying of a safe or chest containing parcels as one 
single package only. It can mot demand an inspection 
of the contents of such parcel unless it has reason to 
believe the contents to be dangerous to life or proper- 
ty. The decision defines the rights between the par- 
ties to be the same as before the suit was begun, and 
directs that the status of affairs existing then be main- 
tained until the final hearing. 


—tThe Southern Law Journal and Reporter gives 
the following description of some eminent lawyers 
who appeared in a recent important trial at the 
west. ‘‘ Our readers will forgive us if we turn 
aside for a moment to give the impression made 
on us by the few celebrated men named above in the 
conduct of this cause, first of whom is the ‘acknowl- 
edged head of the American bar,’ Charles O’Conor, 
who looks something over seventy years old, the little 
hair he has left being snow-white, as well as the rim 
of short-cropped whiskers encircling bis face. He is 
about five feet eight or ten inches high, hasa well- 
shaped, but not a very large head. The most remark- 
able feature about him being his brilliant. penetrating 
eye, which his many years have not dimmed, together 
with the grace and dignity with which he bears him- 
self, makes him noticeable. Altogether he is a grand 
old man, and we could not help but admire the sim- 
plicity and clearness of his argument in this case. He 
appeared for the bondholders. C.F. Southmayd is a 
born lawyer, if there ever was one; small in stature, 
with sharp. clear-cut features, a sharp, squeaky 
voice. round shoulders; he looks as if he had spent 
his whole life in an office,and we reckon he has; for we 
heard of his asking very confidentially of a friend while 
in Nashville, ‘if there were many secesh around here 
now.’ He has attained great celebrity in New York, 
and for refined distinctions and close argument we 
have never seen his equal, and yet heis no orator, de- 
livering nine-tenths of his speech without looking at 
the judge, in fact'with his back turned to him part of 
the time, and in a voice scarcely audible, He repre- 
sents the railroads. Stanley Matthews, from his con- 
nection with the present chief executive of the nation, 
together with his prominence asa politician, is per- 
haps better known than either of the above. He isa 
splendid specimen of the genus homd, but perhaps 
having the appearance of being a little too well fed. 
He represented in these causes the substitution bond - 
holders, that is, the holders of the bonds issued by 
the railroads to liquidate the State’s lien. Fle made a 
magnificent argument, and assisted by a magnificent 
voice, delivered it in a magnificent manner. Judge 
Hoadley, last, but no means least, is a handsome 
mun: some six feet high, whose splendid head and lu- 
minous eyes mark him as a great man, and this coun- 
try is bound to hear more of him, for he is yet young, 
but has reached a place among the dozen of our great- 
est lawyers. All in all he is the readiest man we ever 
saw at the bar; like a ca he always falls on his feet, 
ready for a renewal of the combat. Taken altogether, 
we venture the assertion that a greater array of legal 
talent never crossed swords than met in this trial.” 





